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AN ACT 


Relating to rules of pleading, practice, and procedure, providing for the 
preparation and the promulgation of such rules and objections 
thereto, authorizing the Supreme Court to prescribe such rules for 
all courts, and to prescribe forms of all pleadings, writs, and process. 


Be it enacted by the Legislature of the State of Florida: 


Section 1. Rules of Pleading, Practice, and Procedure. The Supreme 
Court, by rules promulgated from time to time, shall regulate pleading, 
practice, and procedure in judicial proceedings in all courts of this state 
for the purpose of simplifying the same and of promoting the speedy 
determination of litigation upon its merits. Such rules shall not become 
effective until sixty days after promulgation unless the Supreme Court 
specifies an effective date in the order of promulgation, in which event 
the date so specified shall be the effective date. 


Section 2. Forms. The Supreme Court shall also have power to 
prescribe forms of all pleadings, writs, and process for all courts in this 


state, to be effective in the same manner as prescribed in section 1 of 
this act. 


Section 3. Advisory Board. The Supreme Court is authorized to 
appoint from time to time from the members of the bar of the state of Flor- 
ida a committee of not less than five to act as an advisory board. The term 
of service of the members of such advisory board shall be one year, unless 
sooner terminated by order of the Supreme Court. Such advisory board, 
voluntarily or on request of a majority of the justices of the Supreme 
Court, may from time to time submit to the Supreme Court either pro- 
posed rules or proposed forms, or both, for promulgation. The Supreme 
Court shall not be bound by any rules, forms, suggestions, or recommen- 
dations submitted by said advisory board, but shall consider the same as 
advice and information only and may act thereon in its discretion. 


Any member of the bar of Florida, or any private citizen, may submit 
in writing either proposed rules or proposed forms, or both, to the 
Supremd Court, or may object in writing to any rule or form or part 
thereof, and in writing may request changes in any rule or form. The 
Supreme Court shall consider such proposals, objections, and requests, as 
advice and information only and may act thereon in its discretion. 


Section 4. Existing Statutes Deemed Rules of Court. All statutes 
of this state relating to pleading, practice, procedure, forms, or writs, 
existing at the time this act takes effect, shall thereafter be considered 
as rules of court and shall remain in effect as such until modified or 


suspended by rules promulgated by the Supreme Court of Florida pur- 
suant to this act. 


Section 5. Constitutionality. In the event any section of this act or 
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any part thereof shall be hereafter adjudicated unconstitutional, the re- 
mainder of this act shall not be affected thereby. 


Section 6. Repealing Clause. All laws and parts of laws in conflict 
with this act are hereby repealed. 


Section 7. Effective Date of this Act. This act shall take effect im- 
mediately upon its becoming a law. 


Editor’s Note: The above is the bill recommended by the Committee on Florida Civil Pro- 
cedure, 


FIFTH ANNIVERSARY OF THE UNIFORM 
MECHANICS’ LIEN ACT 


By MYRON H. LEWIS of the Miami Bar 


On June 5th, it was five years since the Uniform Mechanies’ Lien Act was filed with 
the Seeretary of ‘State and Florida became the first state to adopt, as its own, the act 
which had been fathered by the Commission on Uniform State Laws under the Department 
of Commerce at Washington. 


The Act was the result of many years work, during which time many tentative drafts 
had been prepared and submitted to bar associations and lien committees in all states in 
an effort to compromise the differences between conflicting interests so that owners on the 
one hand would be adequately protected from unjust claims and at the same time those 
supplying materials and services in the improvement of property would also reeive an 
adequate measure of protection. 


To compromise conflicting interests of 48 states, each with its own local problems 
and conditions was no easy task and much more difficult than to draft a uniform sales 
act or a uniform negotiable instrument act, as the latter subjects have been in operation 
under the common law for centuries and the main principles fairly well settled by long 
usage and legal decisions; while lien acts are purely statutory and of comparatively re- 
cent origin. 


In 1929 and 1930 the Lien Law of the State of New York underwent a complete 
revision, many of the features of the New York law being similar to the Uniform Act. 
Great evils in the building industry had developed as a result of the operation of prior 
Jaws and had eaused incalculable losses to contractors and sub-contractors, and often 
owners were subjected to unjust lien claims so that all interests suffered from the opera- 
tion of a law which had been enacted to avoid the very evils which followed in its wake. 


The Uniform Mechanics’ Lien Act is by no means a perfect Act, It is too ponderous, 
complicated and has features which may be eliminated without harm and simplified in 
imany of its provisions. Very few of its provisions have as yet come under the serutiny 
of the Supreme Court of Florida, and as the opinions rendered by the Cireuit Court 
Judges are not readily available, it is too early to plan complete amendments to the Act. 


A Lien Law Commission in tlis state, composed of representatives of all interests 
engaged in the building and construction industries should really be organized to whom 
all decisions of the Cireuit Courts would be made available; with these so available, with 
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the decisions of the Supreme Court and the experiences of the building industry, a fairly 
comprehnsive picture could be secured on which to form the basis for simplifying and 
amending the law at the next session of the Legislature. 


Since the passage of the act, about twenty cases have reached the ‘Supreme Court of 
Florida. That the act has proved salutatory is evidenced by the fact that none of its es- 
sential provisions generally have been attacked. Such provisions to put all lienors on a 
parity (in certain classes) instead of the one first filing the lien getting the advantage; 
the safeguarding of available funds from misapplication; the furn'shing of false state- 
ments, protecting Henors during operations from the filing of collusive prior mortgages; 
these provisions and others which extend protection to owners against defaulting con- 
tractors will no doubt be reta‘ned in any future revisions. The questions which have 
been presented to the Supreme Court for determination have not attacked the inherent 
justice and salutary effect of the act but have had mainly to do with the procedure in 
applying: it. 


The human mind cannot foresee or provide for every contingency which may arise 
in the practical administration of any law. It was forseen that the act would have to be 
subjected to the test of time and experience, and upon such experience, it could be so 
revised as to keep all of its good qualities and make it more workable and practical and 
to this end, the following decisions of the Supreme Court of Florida help to illuminate 
the way to a better and more workable act. 


The first case construing certain sections of the Uniform Meehanies’ Lien Act was 
handed down by the Supreme Court in’ State vs. Gore and Chillingworth, 171 S. 649; 
where it was laid down that the act gives an additional remedy to a lienor but does not 
repeal the enforcement statutes in foree (See, 5382 C. G. L. 1927). That the new act has 
to do with the method of acquiring and perfecting the lien and is not in conflict with the 
provisions of the existing statute for enforcement. The commission on uniform state 
laws did not go into manner of enforcement as it wisely left that question to the statutes 
of the individual states. This case also is authority for the construction of Section 4 of 
the act, which has been followed in later cases; that Section + expressly excepts a lienor 
who is dealing directly with the owner (i. ¢ in privity with the owner) from giving the 
owner any notice of lien; the fact that the owner is dealing directly with the lienor is in 
itself sufficient notice of the consequences which may ensue. 


In St. Petersburg Land Co, vs. Risley, 173 So. 832, the question arose as to a lien 
on the separate property of a married woman. Shall a lenor proceed under the provi- 
sions of the Uniform Meehanics’ Lien Act or under the provision of Article 11 of the 
Florida Constitution (Sec. 4551, C.G.L.) which provides for charging in equity a mar- 
ried woman’s separate property for labor and material under a contract. The two are 
not contradictory although the provisions are somewhat different and as pointed out in 
several later cases, the difference is in the method of enforcement and whichever method 
is followed, the requirements of the method employed must. be strictly met or no recovery 
‘an be had. Where no recovery was had, it was often due, not to the merits of the cause, 
but because the requirements of the statute were not sufficiently complied with in the 
pleadings. 


In American Welding vs. De Soto Brewing Co., 175 So. 803, it was repeated that no 
notice of lien was involved as the claimant was in privity with the owner. 


In Cor vs. Rieck, 177 So. 301, the question was again passed upon as to a lien on 
the separate property of a married woman and again the Court said: “To leave out of the 
notice any of the mandatory requirement of the Statute (See. 4551, C.G.L.) . . . the 
claimant thereby forfeits his right to subject the property to the payment of the debt.” 
A variation beween the notice of lien and the bill of complaint proved fatal. 


In Southern Paint vs. Crump, 182 So. 291, the rule was repeated that a material 
man’s lien is statutory and in seeking to enforce it a lienor must allege and prove com- 
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pliance with all conditions precedent. The bill in this case was dismissed beeause plain- 
tiff did not allege compliance w:th conditions precedent to establish his lien although own- 
er has paid contractor without receiving the statement under oath required by See. 4-3 of 
the Act. 


In Price vs. Guerry, 183 So. 1, the Court affirmed a decision of Judge Barnes where 
the point involved was one of definition of a contractor; the decision being that one em- 
ployed ostensibly as a contractor may actually become the owner’s agent, if the conduct 
of the parties between themselves create such a relation: Privity with the owner by material 
men being thereby stablished by the conduct of the parties and the claimants could re- 
cover their liens. The case stresses the fact that an owner must be careful in his relations 
with parties engaged in his operations. 


The case of Standard Accident vs. Bear, 184 So.97, though argued through the high- 
est court several times, finally resolved inself into the simple and old established principle 
of suretyship: that an owner must do nothing to inerease the hazard of the surety on a 
building contract; and that an owner, paying a contractor, without securing a release of 
liens as required by contract, resulted in the surety being released, After notice of lien 
had been filed, owner should have retained the funds and not paid contractor. 


In Shilling vs. Harrington, 186 So, 222, the owner became personally obligated to a 
subcontractor by dealing with him direct, after the general contractor had abandoned the 
job, although in so doing, the owner was made to pay more than the original contract 
price. The subcontractor shared pro-rata in the amount remaining unpaid on the general 
contract and the work done for the owner direct was paid for by the owner, a result which 
is perfectly logical. 


Clement vs. Pensacola Building Supply Co., 189 So. 852, reiterates a familiar rule 
that an owner in ignoring the architect and looking after the job himself may waive the 
necessity of producing the architect’s certificate before foreclosure of lien, which provision 
has been inserted in the contract for the owner’s own benefit. 


In Hendry Lumber Co. vs. Bryant, 189 So. 719, it was again declared that where one 
directly with the owner, no notice was required as prerequisite in the enforcement of the 
lien. In such case the lien was created by the furnishing of the material to owner. Own- 
er is charged with notice. Between owner and direct material man the notice or record 
of claim serves no useful purpose; (construing th act, See, 1, 4, 21). The lien was upheld 
though no notice filed. The statutory time had not elapsed. 


In Rieck N Fleece vs. Cuniff, 190 So. 8, the rule of direct dealing by the Eastate with 
owner was reiterated but the plaintiff did not comply with the statute in failing to des- 
cribe owner, property and value, and the hill was otherwise defective so as to preclude 
recovery. 


Atkins vs. Kendrics, 190 So. 248, again discusses the separate property of a married 
woman as related to the Uniform Mechanies’ Lien Act and the Constitutional provision 
for charging her property in Equity. If the lien under the U. M. L. A. proves ineffective 
on account of non-compliance with statute, proceedings can still be had under See. 4551, 
C. G. L., although until suit is begun, married woman may sell her property, there being 
no lien to prevent conveyance. The original Enunciation in this case, that no lien could be 
acquired even by complying with the U. M. L. A. has been modified in the later ease of 
Dalton vs. Camp, 194 So. 219, (see below) as stated in that case and to the above effect. 


The case of Dodson vs. Florida Nursery ~ Landscape, 190 S. 695, brings home to 
contractors that it is mandatory on their part to furnish the statement under oath to the 
owner upon final payment as required by See. 4/3 of the act; that the statement is a pre- 
requisite for acquiring a lien and failure to furnish it deprives him of his cause of action. 


Bucher vs. Webster, 191 So, 835, is an illustration of an ambigions document wherein 
it was difficult to tell just what the relation was between the parties. If the claimant was 


FLORIDA LAW JOURNAL 5 


a contractor the final statement was mandatory but if the relation was one directly with 
the owner, then he was not a contractor and the statement under oah was not essential. 
The claimant was decreed to be a contractor and not having furnished the sworn state- 
ment, he could not recover. 


This ease discusses distinction between contractors, laborers and material men and 
differentiates between them. Pinnelas Lumber Co. vs. Lynch, 192 So. 475, reiterates the 
rules that one in privity with owner need not give notice and that provision for final 
statement applies to contractor and one, not a contractor, need not comply. 


In Paxton vs. Foley Lumber Co., 193 So. 745, refusal to dismiss a bill against hus- 
band and wife in an estate by the entirety was upheld because it contained equity. 


Leroy vs. Reynolds, 193 So. 843; One spouse can bind estate by the entirety under 
the U.M.L.A., which changes the Common Law relating to consent. Filing a lien notice 
under See. 16 obviates the cautionary notice under See. 4. 


An interesting decision and rather unexpected came out recently in the cast of Flor- 
ida New Deal Co., vs. Cramer, 194 So. 865, where the Court declared that a claim of lien 
was not defective when the date of the last item was not incorreetly stated but the decision 
was predicated on the fact that defendant was not injured thereby. 


A married woman’s separate property was again the question in Dalton vs, Camp, 
194 So. 219 where the court held that material man may proceed under the U.M.L.A. or 
under Sec. 11 of the Constitution, but in either case must follow statute. The bill of eom- 
plaint here did not comply with either of the statutory requirements. The Court modified 
its enunciation previously made in the case of Athins vs. Hendirck, 190 ‘So, 248, as stated 
above. 


In Prunella Lumber Co. vs. Clement, 195 So. 162, the bill of complaint was fatally de- 
fective in failing to allege that the material was furnished to improve any of the lots des- 
cribed and did not allege that improvements were constructed on the lot described. 


In G. & L. Roofing Co. vs. Thomas, 196 So. p 414,; A claim of the contractor was 
disallowed which was in excess of the contract price for which he could not establish a 
alleged claim as being the owner’s agent. 


It will be noted that all of the cases above cited pass on a very few points of the 
Uniform Mechanics’ Lien Act; the points passed on being mainly: 


1. The question of procedure in the case of married woman’s property. 

2. The dispensing with notices where privity with the owner exists. 

The necessity for a contractor to furnish the statement under oath as a prerequisite 
for his lien. 

4. The owner keeping within the agreed relations with his material-men, contractors and 

surety. 

. The necessity of compliance with provisions of the particular statutes under which ac- 
tion is taken and sufficiency of allegations in the bill of complaint. 

Determining whether a lienor is a contractor, materialman or otherwise, which is an 
important fact to decide whether there is privity. 


~ 


If the relation to exist between them is clearly set forth, ambiguity and needless 
litigation may be largely avoided. 


SUGGESTED AMENDMENTS 


As already stated, the experiences of the building industry and the deerees of the 
Cireuit Courts should be studied in connection with the above opinions of the Supreme 
Court to formulate a comprehensive set of amendments to the Uniform Act, but some 
features cculd be advantageously amended even before a general amendment to the act. 


be 
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CAUTIONARY NOTICE: ~The cautionary notice called for in See. + ean be dispensed 
with. Such a notice is not provided in the New York Act and it has not been missed nor 
is it questionable whether it serves useful purpose to warrant its retention, particularly 
when it creates a preferred class of lienors of those who file sueh a cautionary notice w'th- 
in 30 days of beginning of the job and before completion. The general inherent purpose 
of the act is to put all laborers in the first class; materialmen as second, subcontractors 
as third and contractors in the fourth and last. In each class all members shou!d share 
alike. Now the thirty day provision found in See. 4+ really creates two classes in each 
of the above and complicates their status by converting the four claims into eight classes 
without any compensating benefit, and thereby penalizing those who do not file a eaution- 
ary notice or claim of lien within thirty days: either the act should make a cautionary 
notice mandatory, thereby removing its sting, or do away with it. 


TIME LIMITATION: An important thing about any lien act is to fix a time within and 
beyond which purchasers, mortgagees or creditors can feel safe in accepting conveyances 
and not worry about possible unfiled claims of liens. The initial t'me, fixed as “The vis- 
ible commencement of operations”, is defined by the act but the date of the “last item” of 
“labor performed or materials furnished” is lett wide open and is not revealed to the pub- 
lic until a claim of lien is actually filed for record wherein this information must be set 
forth. It is this date which measures the three months for filing and the subsequent 
twelve months for legal action (where there is no privity with the owner). What is 
needed is certainty or a definite statement for record by all parties to the contract as 
soon as their part of the operation is completed so that conveyancers will know on what 
date they will be secure in passing titles instead of waiting for a three months’ period 
from no definite point when the three months begin to run; such a certificate of comple- 
tion should be filed for the record. 


PROGRESS PAYMENTS: See. 5 of the act endeavors to control the payments of the 
owner but there are so many subsections and conditions as to make the entire section dif- 
ficult of application. The New York Act is a model of clarity and simplicity and is in- 
tended to accomplish the same results by making collusive advance payment improper. 
To quote the New York Act: 


~ 


‘See. 7. Liability for advance payments, collusive mortgages and 
incumbrances. 


Any payment by the owner, contractor or subcontractor, wpon 
a contract for the improvement of real property, made prior to the 
time when, by the terms of the contract, such payment becomes due, 
for the purpose of avoiding the provisions of this article, shall be 
of no effect as-against the lien of a subcontractor, laborer or material- 
man under such contract, created before such payment actually be- 
comes due. <A conveyance, mortgage, lien or incumbrance made by 
sons of this article, with the knowledge of privvity of the person 
an owner of real property for the purpose of avoiding the provi- 
to whom the conveyance is made or in whose favor the mortgage, 
licen or ineumbranee is created, shall be void and of no effect as 
against a claim on account of the improvement of such real prop- 
erty, existing at the time of the making of the conveyance or the 
creation of such mortgage, lien or ineumbrance.” 


ADVANCE 
PAYMENTS 


ENFORCEMENT: The question of the enforcement of liens on married woman’s or 
other property should be completely recast so that all of the Sections of the Constitution, 
of the Compiled General Laws, and of the Uniform Act be brought tegether and one 
course of procedure laid down to enforce all lien claims by providing one comprehensive 
remedy, under which a Meehanic’s lien action may be prosecuted, so that under such a 
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procedure action on liens, whether lienors are or are not in privity with the owner, could 
be prosecuted. Attorneys would be thereby relieved of the necessity to elect between 
methods of procedure and perhaps, by electing unwisely, jeopardize client’s claim. 


The New York Act simplifies this problem by providing that all liens take effect 
from the time of the filing of the notice. No cautionary notice is required: if lienor does 
not file a claim he loses it whether in privity or not, giving certainty to the law. 


“See. 3. Mechanic’s lien on real property. (N.Y. Lien Act). 


A contractor, subcontractor, laborer or material man, who per- 
forms labor or furnishes materials for the improvement of real prop- 
erty with the consent or at the request of the owner thereof, or of 
his agent, contractor, or subcontractor, shall have a lien for the prin- 
cipal and interest of the value, or the agreed price, of such labor or 
materials upon the real property improved or to be improved and 

IMPRIVEMENTS pon such improvement, from the time of filing a notice of such 

ON REAL lien as prescribed in this chapter, Where the contract for an im- 

PROPERTY: provement is made with a husband or wife and the property belongs 
to the other or both, the husband or wife contracting shall also be 
presumed to be the agent of the other, unless such other having know- 
ledge of the improvement shall, within five days after the filing of a 
notice of commencement, of the work give the contractor written 
notice of his or her refusal to consent to the improvement. Within 
the meaning of the provisions of this chapter, materials actually 
manufactured for but not delivered to the real property, shall also 
be deemed to be materials furnished.” 


Whereas, in the U.M.L.A., a lienor in privity with the owner has twelve months to 
start an action from the last date of performance, other interests during that whole per- 
iod may be unjustly affected by the lienor’s failure to file a notice. 


The U.M.L.A. provides that all liens under the Act relate back to the 
“Visible Commencement of Operations.” A large project may take six months or more to 
complete. If begun say, on March 1, it may not be completed until September: Suppose 
a decorator acquires a lien in Sept., when he does his part of the work: should his lien 
relate back to March, the date of the Visible Commencement of all operations, or to the 
date when his own contract began? The Section does not distinguish. Should the decor- 
ator whose work was done in September have a prior right to a mortgage where such 
mortgage or advances thereon were recorded or made months before the decorator began 
work: The Section should be amended so as to more definitely settle the question of the 
date when the lien is to become operative. 


Another troublesome feature of the U.M.L.A. is the requirement, that in case of 
an individual lienor the lien must be sworn to on personal oath of the lienor: whereas in 
case of partnership any of the partners may sign: and in case of a Corporation its agent 
acquainted with the fact. 


Thus where an individual contractor, sub-contractor or materialman is ill or out of 
the state so that no personal oath ean be readily secured, the three months’ time for filing 
might expire before such an oath can be secured. There is no good reason why the agent 
of the lienor, acquainted with the facts, should not be allowed to subseribe to and swear 
to the lien, as in the case of partnerships or corporations, and the affidavit could so state. 


That the requirement of a personal oath from an individual liencr may result in con- 
fiseation was kept in mind in the New York Act which provides: 


7 
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VERIFICATION: 


“See. 9. Contents of notice of lien. 


Sub-+See. 7. 


The property subject to the lien, with a description thereof 
sufficient for identification; and if in a city or village, its location 
by street and number, if known. A failure to state the name of the 
true owner or contractor, or a mis-deseription of the true owner, 
shall not affect the validity of the lien. The notice must be verified 
by the lienor or his agent, to the effect that the statements therein 
contained are true to his knowledge, except as to the matters therein 
stated to be alleged on information and belief, and that as to those 
matters he believes it to be true.” 


Preferenee over contractors: 


PRIORITY : 


“See. 56. Preference over contractors: (N. Y. Lien Law). 


When a laborer, subcontractor or material man shall perform 
labor or furnish materials for an improvement of real property 
or for a public improvement, for which he is entitled to a mechanie’s 
lien, the amount due to him shall be paid out of the proceeds of 
the sale of such property or out of the moneys of the state or 
municipal corporation applicable to the construction of the public 
improvement, under any judgment rendered pursuant to this article, 
before any part of such proceeds is paid to the person for whom 
he has performed such labor or furnished such materials. If several 
notices of lien are filed for the same claim, as where the contractor 
has filed a notice of lien, for the services of his workmen, and the 
workmen have also filed notices of lien, the judgment shall provide 
for but one payment of the claim which shall be paid to the parties 
entitled thereto. Payment voluntarily made upon any claim filed 
as a lien shall not impair or diminish the lien of any person except 
the person to whom the payment was made.” 


See Priority of liens. (N. Y, Lien Law). 


(1) A lien for materials furnished or labor performed in the 
improvement of real property shall have priority over a conveyance, 
mortgage, judgment or other claim against such property not 
recorded, docketed or filed at the time of the filing of the notice 
of such lien, except as hereinafter in this chapter provided; over 
advances made upon any mortgage or other encumbrance thereon 
after such filing, except as hereinafter in this article provided; and 
over the claim of a creditor who has not furnished materials or 
performed labor upon such property, if such property has been 
assigned by the owner by a general assignment for the benefit of 
creditors, within thirty days before the filing of either of such notices; 
and also over an attachment hereafter issued or a money judgment 
hereafter recovered upon a claim, which in whole or in part, was 
not for materials furnished, labor performed or moneys advanced 
for the improvement of such real property; and over any claim or 
lien acquired in any proceedings upon such judgment. Such liens 
shall also have priority over advances made upon a contract by 
an owner for an improvement of real property which contains an 
option to the contractor, his successor or assigns to purchase the 
property if such advanees were made after the time when the labor 
began or the first item of material was furnished, as stated in the 
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notice of lien. If several buildings are erected, altered or repaired, 
or several pieces or parcels of real property are improved, under 
one contract, and there are conflicting items thereon, each lienor 
shall have priority upon the particular building or premises where 
his labor is performed or his materials are used. Persons shall have 
no priority on account of the time of filing their respective notices 
of liens, but all liens shall be on a parity except as hereinafter in 
section fifty-six of this chapter provided; and except that in all 
cases laborers for daily or weekly wages shall have preference over 
all other claimants under this article.” 


(2) When a building loan mortgage is delivered and recorded, 
the lien shall have priority over advances made after the filing of 
the notice of lien; but such building mortgage, whenever recorded, 
to the extent of advances made before the filing of such notice of 
lien, shall have priority over the lien, provided it contains the 
covenant required by subsection three hereof, and provided the 
building loan contract is filed as required by section twenty-two 
of this chapter. 


(3) Every such building loan mortgage shall contain a Cove- 
nant by the mortgagor that he will receive the advances secured 
thereby as a trust fund to be applied first for the purpose of paying 
the cost of improvement and that he will apply the same first to 
the payment of the cost of improvement before using any part 
of the total of the same for any other purpose.” 


Sections 3, 56, and 13, of the New York Lien Law, above quoted, could readily be 
incorporated in the Uniform Act to the advantage of all parties. 


Comments, criticisms and suggestions for amendments are respectfully requested. 


A COMMENT ON A CASE COMMENT 


I read with interest the comments of E. Mae Ferguson in the December, 1940, issue 
on the subject of priority of a recorded chattel mortgage over a mechanie’s lien. 

The author has noted that “Other cases have given priority to the mechanie’s lien 
over even a recorded mortgage or conditional sale on the theory that the vendee or 
mortgagor has ‘implied consent,’ or ‘apparent authority,’ from the seller or mortgagee 
to subordinate his interest to that of the artisan.” Cases in support of this rule are cited 
in the foot note 7, but a decision of our own Supreme Court in support of this rule 
evidently was overlooked. 

In the case of Clifford vs. Crabtree, 82 Fla. 13, 89 So. 367, our Supreme Court 
held that the lien of a mechanic for repairs on an automobile is superior to the interests 
of the conditional vendor and vendee under a retain title contract where the contract 
contains a provision that the vendee must keep the vehicle in repair. This case went to 
the Supreme Court from the Cireuit Court of Duval County on a stipulation of facts, 
and was no doubt overlooked because the decision is per curiam. 


I have read the record in this case and therefore bring it to your attention as it 
would have served a useful purpose to the members of the Bar if the Supreme Court 
had written an opinion in this important case. 


Very truly yours, 
Harry Katz 
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THE CASE FOR INTEGRATION 


EDMUND B. SHEA 


The movement towards integration of 
the bar which had been advocated as early 
as the year 1913 received powerful impetus 
when the State Bar Association of Wiscon- 
sin, in 1933 began its campaign for legis- 
lation to create a unified bar. In the latter 
year a special committee was appointed 
to investigate the subject and report a plan 
for seeuring integration. The report of 
this committee covers sixty pages in Vol- 
ume 24 of the Association’s Proceedings 
and contains a wealth of facts and thought- 
ful comment bearing on the issue. A bill 
prepared by this committee was adopted by 
the Wisconsin legislature in 1935 only to 
be vetoed by the acting chief executive of 
the state. In 1937 a second bill providing 
for integration of the bar which had the 
approval of the State Bar Association and 
of lawyers generally throughout the state 
failed of passage in the legislature. In 
1939 a third bill providing for integration 
was introduced in the legislature and passed 
the Assembly but was defeated by a nar- 
row margin in the Senate. 


In the last seven years during which the 
matter of integration has been under dis- 
cussion in this state the movement has 
gained momentum in other parts of the 
country. In 1933 integration was adopted 
in Washington, North Carolina and Ari- 
zona; in 1934 Kentucky and Louisiana were 
added to the list of integrated bar states, 
and in 1935 Oregon and Michigan followed 
suit. The Nebraska bar was integrated in 
1937, the bars of Arkansas and Virginia 
were integrated in 1938, and in 1939 in- 
tegration was adopted in Texas and Wyom- 
ing. The number of states in which the 
bar has been integrated has now reached 
twenty-three. The number of lawyers en- 
rolled in integrated bars is approximately 
60,000 as compared with 40,000 members 
of non-integrated state bar associations. 
There are a number of states in which bar 
pressure for integration is active and in- 
creasing and the indications are that the 
trend towards integration is not slacken- 
ing. 


The case for integration is well summed 
up in Otto Oestrich’s address to the State 
Bar Association, delivered at Lawsonia on 
June 29, 1936 as follows: 


One—The movement for bar integration 
is an effort, unselfish and honest in con- 
ception, to improve conditions as they are; 
a cooperative effort to help something bet- 
ter to become real. Such effort is always 
worthy and one that should receive con- 
sideration, 


Two—Conditions in the profession and 
in its relation to the public permit the im- 
provement which closer organization prom- 
ises. Both lawyers and laymen appear to 
concede that this proposition is not open 
to much debate. 


Three—A more closely organized bar 
could do much more than is now possible 
for the better and efficient administration 
of justice; a worthy effort that can well be 
made in the public interest. 


Four—An integrated bar could and would 
give studied assistance in the consideration 
of legislation affecting not only the pro- 
fession but the public generally. Such as- 
sistance is now desultory in character if 
given at all or is probably dictated by 
some business interest. Under present con- 
ditions, dissociated professional influence 
upon legislation is almost nil. 


Five—An inclusive bar would represent 
the entire profession in the consideration 
of proposed measures. A voluntary associa- 
tion represents only a part of the profes- 
sion and that is often an obstacle to the 
adoption of worthy projects because its 
“influence is necessarily fragmentary, and 
sometimes discordant.” As Chief Justice 
Ryan said at the first meeting of this As- 
sociation which properly belongs to it, on 
professional subjects, through an organi- 
zation by which it can speak with one 
voice.” 


Six—Problems of admission and disci- 
pline are important. A closely organized 
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bar promises to be and in reasonable prob- 
ability would be more efficient than a vol- 
untary association to insure higher stand- 
ards of admission and honest and upright 
professional conduct. 


Seven—Experience in other states shows 
that offenders against professional ethics 
are more certain to be called to book in an 
integrated bar than under the organization 
we have; certainly a desirable objective. 
The imposition of responsibility customar- 
ily results in a better performance of duty. 


Eight—The government of any organiza- 
tion should be democratic from the bottom 
up, rather than from the top down, as it 
is pretty largely in the present Assoc‘ation, 
and must of necessity be in any loosely or- 
ganized voluntary group. By a delegate 
representation, an integrated bar could and 
would coordinate its activities with those 
of local associations and of necessity stim- 
ulate local interest which alone will sustain 
permanent good publie work. 


Nine—It is but fair that the financial 
burden of carrying on the work of a pro- 
fession should rest upon all its members. 


Ten—The proposed act efficiently safe- 
guards against any danger of political or 
group control, and even further safeguards 
can be easily provided if deemed necessary. 


Eleven—While members of a bar are 
largely individual in their own professional 
and business matters, they are also publie 
officers as regards the courts and society, 
so chosen by the government, and as such 
legitimately subject to the reasonable regu- 


lation which the proposed act imposes. 


Twelve—A_ considerable number of bar 
organizations similar to the one proposed 
have existed elsewhere for some time with 
results satisfactory to both bar and public. 
Integration may well be considered a move- 
ment well beyond the experimental stage. 


And lastly—An oll-inclusive bar could be 
made an efficient instrument for the prac- 
tical assistance of its members, particularly 
the younger, thereby promoting the public 
interest in the service reeeived from the 
profession. 


In recent years there has heen a growing 
tendency throughout the country to ssek 
bar integration by petition to the supreme 
court of the state rather than through leg- 
islation. The classical expression of judicial 
power in respect of integration is contained 
in the opinion of the Justices of the Su- 
preme Judicial Court of Massachusetts (279 
Mass. 607). The supreme Court of Missouri 
was the first tribunal to actually exercise 
such power. The example of Missouri was 
followed in Nebraska and Oklahoma. Peti- 
tions for integration of the bar by rule of 
court have been considered and denied by 
courts in New Jersey, Florida and Mon- 
tana. 


Movements for the presentation of simi- 
lar petitions are under way in other states. 
It is significant that thus far on court to 
which a petition for bar integration has 
been addressed has disclaimed jurisdiction 
over the subject-matter. 


—Wisconsin State Bar Bulletin 


THE FEDERAL JUDGES TO WEAR ROBES 


The District Judges both in the Northern and Southern Districts of Florida have 
agreed to wear judicial robes while on the trial bench. This information was given 
President Keen in a letter from Judge Louis W. Strum, which reads as follows and 
is self-explanatory : 

“In conformity with the practice prevailing in almost all the other Districts in 
the country, the District Judges in both the Northern and Southern Districts of Florida 
have all agreed that beginning Monday, January 6, 1941, they will wear judicial robes 
while on the trial Bench at all places of holding Court. This practice has long prevailed 
in almost all the other Districts in the country, with the exception of a few Southeastern 
States, and all Florida Judges feeling that the practice is desirable and adds to the 
dignity of the trial Court, have decided to follow the custom here in the future. The 


practice is adopted after full discussion amongst all the Judges and with the approval 
of all active Judges.” 
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LAW OFFICE MANAGEMENT 


By W. 


H. CECIL, Lexington, Ny. 


It is not an easy thing to undertake 
the writing of an article of this nature. 
Almost every person in charge of an office 
has a prime conviction that he has a system 
of management superior to any other de- 
vised. The suggestions herein made might, 
therefore, be of interest to you in com- 
paring the merits of your system. 


Let us first examine some of the com- 
mon faults easily observed in many law 
offices. When you call upon another at- 
torney for the first time, what impression 
do you receive when you observe his desk 
about two inches deep with letters, adver- 
tisements and legal documents? Would you 
not be justified in concluding that his fil- 
ing system was not worthy of the name; 
that he was very slow in answering his cor- 
respondence; that if you left a valuable 
paper with him, he might lose it? 


One of the commonest eriticisms directed 
to the legal profesion is the slowness of 
attorneys in getting cases filed and tried in 
court. We all know that in the majority of 
cases this is not necessary if the attorneys 
on both sides do their job in a_business- 
like manner. How ean a ease be disposed 
of in a reasonable time if one of the at- 
torneys is always asking the indulgence of 
the opposing counsel and the court for ad- 
ditional time? It is not difficult to under- 
stand the dissatisfaction of the average 
layman when both attorneys slow up a case. 


We should not hesitate to improve our 
office management because it pays so many 
dividends. In the first place you cannot 
help feeling proud of a reputation for being 
prompt at appointments, answering cor- 
respondence, filing pleadings and perform- 
ing the many duties of an attorney. 


In the second place, you will make more 
money out of your practice. The efficient 
attorney accomplishes a given task in less 
time and thus has more time in whieh to 
make money out of claims he would other- 
wise refuse. He has more time for re- 


search and will thus be able to win eases 
he might otherwise lose. 


It is next in order to examine into meth- 
ods to bring about the above three very 
much desired results. The wise thing to do 
is to study some good book on law office 
management. I can recommend very high- 
ly the book written by Dwight G. MeCarty, 
and published by Prentice-Hall, Incorpor- 
ated, in 1926. 


Mr. MeCarty, in chapter IV of his book, 
describes his “Infallible Reminder.” T have 
maintained such a system for over two 
years and it is impossible for me to con- 
ceive of an efficient law office without a 
similar system. It has the advantages of 
being flexible, inexpensive and simple in 
operation. 


The office tickled or infallible reminder 
is composed of the following parts: 


1. A box for 5” ecards, usually not 
more than five inches long. 

2. A set of twelve index tabs with the 
months of the year marked on them. 

3. Two sets of index tabs of thirty-one 
sections, numbered from 1 to 31. 

4. A supply of several hundred 3” x 
5” eards, preferably in two or more 
colors. 


These articles are set up as_ follows: 
First, put in the filing box the monthly 
index tabs, then in front of the current 
month put one set of the daily index tabs. 
Finally, place the remaining set of daily 
index tabs in front of the next succeeding 
month, thus, if you install the system dur- 
ing the month of December, the first daily 
tabs will be in front of December and the 
second set in front of January. 


To start using the system, make-up a list 
of everything which you would like to have 
brought to your attention on regular recur- 
ring dates. For example, you want to be 


reminded to make out your state and fed- 
Make out a ecard 


eral income tax returns. 
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for Mareh Ist for the state. These cards 
should be made on a colored ecard, the 
same color being used for permanent. re- 
minders. The first card is placed in the 
section in front of March and the second in 
front of April. 


On the first of February, vour secretary 
will place the January daily tabs in the 
section in front of March and this federal 
tax card, as well as others in the seetion, 
will be placed on the exact day indicated 
on the card. Court days, anniversaries, 
due dates of notes and other obligations, 
can thus be placed in the file and they will 
come to your attention at the proper time 
as long as they are needed. 


Suppose your court has just convened 
and ealled its docket. One of your cases 
is called and assigned for trial before a 
jury, two weeks in advance. Immediately 
upon your return to your office, make out 
a card, first giving the style of the action, 
then set down the various things to be done 
to prepare trial. For instance, one week 
later you desire to prepare your instrue- 
tions, next you need to prepare a notice, 
then to subpoena witnesses, then the day 
before the trial you will want to see if the 
witnesses have been subpoenaed and other 
preparations made. By listing these tasks 
on certain dates, the card will be placed on 
your desk by your secretary on the earliest 
date, then again put back in the tickler 
for the next date. If you perform the task 
when you are supposed to, you cannot fail 
to be ready for trial. 


Take another example, suppose you went 
to trial, lost the case and decided to ap- 
peal. If you make a eard to remind you to 
file your motion for new trial, file your 
transcript in the Court of Appeals, and 
other routine requirements, you will have 
your appeals completed without the em- 
barassments which so often occur. 


Suppose you have several letters to write 
on matters which you desire to follow at 
certain intervals. It is very simple to 
notify your seeretary to make a ecard for a 
certain number of days ahead. Another 
example, suppose a client comes in and 
wants a contract prepared for a definite 
date, a card made to remind you a day or 
two earlier will prevent inconvenience to 
your client. 


There is no limit to the uses of the ticek- 
ler. It will work in an office of several 
attorneys as well as for a single attorney. 
Many cards concerning small tasks, which 
cannot and need not be done on the day 
they come up are automatically placed in 
the following day, unless you direct other- 
wise. You will soon grow tired of seeing 
such ecards and perform many unpleasant 
tasks you would otherwise ignore. The 
cards also can be used to delegate tasks to 
your secretary, or others in your office. 
Thus they become a work clearance sheet. 
The cards also enable you to go directly 
from one task to another without wonder- 
ing what to do next. Whenever you do 
everything suggested by the cards you ean 
either go play golf or borrow some task 
from the next day. 


To make this system a success, but two 
things need to be done. You must make 
the cards and put them into the box and 
finally you must strive each day to per- 
form the tasks brought to your attention. 
It is not-meant to suggest that your whole 
days work be planned by the tickler slips. 
It is the purpose of the tickler to remind 
you of certain tasks which are to be done 
at a given time. 


PLANNING EACH DAY’S 


Often you will carry forth from the 
provious day certain tasks. If at the close 
of a day’s work you are in the middle of 
writing a brief, you naturally will want 
to take up the job the next day. Since this 
is the exception rather than the rule it is 
not necessary to diseuss it here. 


There are not many of us who like to 
habitually plan a full day’s work for the 
following day, rather we prefer to plan 
each day the first thing in the morning. 
For what it is worth, I suggest the follow- 
ing routine, based on the supposition that 
you and your secretary arrive at the office 
at about the same time. 


It is, of course, nonsensical to try to 
prepare a definite schedule. You cannot 
any more do so than could a train dis- 
pateher, if he did not know all faetors 
which would arise during the day. The 
best you can do is to standardize your 
tasks imto an outline routine. 
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You start by reading the mail and during 
this time you have had placed on your desk 
the tickler slips for the day. When the 
mail has been read and the tickler slips 
examined, you will want to examine files 
and match up the letters. The tickler slips 
will call for writing letters, preparing 
pleadings, writing contracts, making phone 
calls and other duties. 


You are, therefore, ready with your of- 
fice files on your desk, with letters received 
to be answered. The next matter is, there- 
fore, dictation. As you clear up dictation, 
matters will arise which need attention dur- 
ing the day. Preparing to meet these prob- 


lems and taking eare of clients and other | 


callers will usually employ your time from 
late morning until the middle of the after- 
noon. By this time you are probably ready 
to dictate on many items. 


Returning to a consideration of the tick- 
ler, I have found that in order to accomp- 
lish the most work it is advisable to give 
your secretary regular work. She would 
rather have her work evenly divided dur- 
ing the day and the week than to have it 
given to her in irregular and large orders. 
What is more important, more and_ better 
work will result. 


The ticker slips can be used to regulate 
the flow of work. For instance, dictation 
late in the afternoon to be transcribed the 
next morning will keep her busy while you 
are reading your mail. Another example 
is building up dictation on items which can 
he delayed for several days. If you know 
you will be out of town on a given day in 
advanve, or will be busy in the trial of 
cases, such dictation can be given just be- 
fore you leave, or can be given at any time 
with instructions to do at a given time. As 
I have stated, it is advisable to have tick- 
ler slips for trials and out of town trips 
come to your attention one or two days in 
advance and you ean thus accomplish the 
additional task of providing your secre- 
tary with work when you are away. While 
on this subject, I want to again add a 
word about your secretary. You expect and 
in most every case, receive absolute co- 
operation from her, vet in many eases she 
is required to work long regular hours with 
overtime thrown in on frequent occasions. 
With planning cn your part and with her 


help, both of you can finish your work 
at regular hours. 


One further point should be made in re- 
gard to office management and secretaries. 
I know several attorneys who would al- 
most have to quit their practice if they lost 
their secretaries. With alarge number of 
attorneys, the office routine begins and 
ends with the seeretary. If such a seere- 
tury because of death, sickness or other 
misfortune, suddenly quits her work, neither 
the attorneys nor a new secretary can im- 
mediately resume normal work. Two things 
can be done to completely overcome this 
possibility. First, the office routine should 
be standardized and second, the attorney 
should enter into the installation of the 
system and keep himself informed as _ to 
what transpires in his office. 


YOUR PROFIT PER CASE 


How much profit did you make out of 
the last three personal injury cases you 
handled? Or put it another way, how much 
money did you lose on the last contingent 
fee case that you lost? It has been my 
observation that very few attorneys can 
give even a good guess in answer to these 
questions. Yet it takes very little time 
to work out a fairly aceurate basis of eal- 
culation. 


You usually pay the same office rent 
from year to year, your secretary receives 
a fairly uniform salary, you pay about the 
same each year on books and supplies and 
finally you work about the same number 
of hours each year. The first thing to do 
is to compute your yearly office expenses. 
Let us assume it is $1,200.00 a year. 


There are approximately three hundred 
business days in a year and assuming you 
work about eight hours a day, you will be 
in your office about 2,400 hours. This is 
all the time you have to make your expenses 
and your personal living. The first $1,200.- 
00 you make is chargeable to expenses; 
what you make for yourself must be in 
excess of this sum. If you hope to earn 


a net income of $4,000.00 you must make 
fifty cents each hour you are in office for 
expenses and $1.66 for yourself, or a total 
of $2.16. In fact, you will have to do some- 
what better than this, since about an hour 


— 
| 
: 
| 


FLORIDA LAW JOURNAL 


15 


of your time will be taken up each day 
on non-productive items, such as hook en- 
tries, non-paying office callers and similar 
duties. You will have to average a daily 
income of at least $17.33 every business 
day of the year to obtain your objective. 


If, on a given ease, you keep a record 
of the time expended, it is a simple problem 
to compute your profit, if any. For every 
ten hours you spend on a case (on the 
above basis) you will have a charge up 
$5.00 in expenses. If you do not earn it 
out of the case involved, you will have to 
make up the difference on other eases, 
in other words, you will make one client 
pay the fee of another. 


When you know your basie expense rate 
and your net income rate, and also the 
time given to a case, you can estimate the 
fee to be charged. From the standpoint 
of your client, your services are often worth 
niany times the basic rate of charge, but of 
course, the opposite is also true. The 
formula should be used as a guide and not 
a fixed rule. 


The important point is to always keep 
in mind the time element. If you do so 
you will be more apt to give both yourself 
and your client an even break . I have 
found that consideration of the time con- 
sumed in various eases, leads to a greater 
appreciation of general office efficiency. 
Many time-saving factors are conceived and 
applied, and the whole office routine thus 
arranged. Many attorneys perform rou- 
tine duties that can be delegated, while 
just as many things can be eliminated en- 
tirely. I know many attorneys who file 
a demurrer to petitions or answers in every 
‘ase, not because they wish to argue any 
point, but to obtain further time for doing 
their part when they feel more inclined to 
work. 


WORKING TOOLS 


Your secretary does the hard work. It 
is false economy to require her to perform 
her work with worn out or inadequate 
equipment. A typewriter will actually fune- 
tion for twenty years but it is not wise 
to use it until it falls apart. Nor is this 
machine all that you need for an efficinet 
office. A mimeograph or other type of 


duplicating machine is necessary for a busy 
attorney, just as an adding machine is in- 
dispensable. 


The filing cabinet is probably the most 
important item of your equipment. The 
particular system you use depends upon 
the type of practice in which you are en- 
gaged. The most important requisite of any 
system is that it be so constructed as to 
enable, not only yourself and your seere- 
tary, but any other person in your employ- 
ment, to locate a file immediately. It has 
formerly been the custom to separate the 
legal documents and pleadings for cor- 
respondence and other items in eaeh ease. 
The more progressive attorneys, however, 
now place all matter concerning a certain 
ease or client in the same folder. It is 
thus necessary to look but one place for 
every phase of a matter. I have found the 
most fundamental rule about filing to be: 
“Never put two items in a file about the 
same subject matter, unless you attach them 
together, with the latest item on top of the 
other.” Another fundamental principle is 
not to mix correspondence with the plead- 
ings and other legal documents, but place 
them in the file under separate clips. 


BOOKKEEPING 


I went into an attorney’s office one day 
and found him very much disturbed. He 
had deposited in his individual account, 
money he had received on behalf of clients 
and also from a publie office. He merely 
put it in and paid it out as required. This 
worked fairly well until a federal income 
tax investigator inquired why he had de- 
posited about ten times more money than 
shown by his return. He had no book ree- 
ords with which to show the true situa- 
tion. 


Every attorney is required to handle the 
funds of his clients. It is not enough for 
you to be sure you ar honest, but is neces- 
sarv that you be able to prove boyoud 
question that you have properly accounted 
for the funds. I am not a bookkeeper and 
will not try to describe an approved system. 
What is said below is, therefore, only my 
personal system. I hope you may find a 
helpful suggestion therein. 


The first eseential is a simple two-column 
Assume you have collected for a 


ledger. 
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client one hundred dollars, uot of which 
you must pay court costs, your fee and 
other expenses. If you enter the collection 
in one column and items paid out in the 
other column, your record will balance 
when you have completely settled. As soon 
as you have completely settled, draw a line 
at the bottom of the last item and across 
hoth columns, at the time noting the date 
of settlement. It has always been my prac- 
tice, never to withdraw any sum of money 
myself until I have first made out a cheek 
to my client. Following this system in 
every case guarantees accuracy and hon- 
esty. 


It is important to know definitely that 
funds collected have been correctly de- 
posited in your “client fund” account. My 
own method is to write on the ledger sheet 
the receipt of the collection, and to in- 
dicate the fact of deposit only after the 
act of deposit has been accomplished. I 
also usually indicate on the check stubs the 
different funds making up a_ particular 
deposit. 


CONCLUSION 


It has long been the custom of many 
attorneys to charge all the traffie would 
bear. Perhaps this system will work if 
you ean always find enough new clients to 
replace those who feel they were over- 
charged. You will often lose clients for 
the same reason even though you did charge 
a reasonable fee. This is especially true 
with the casual client who is unfamiliar with 
the prevailing charges made by attorneys. 


Whether you charge all the traffie will 
bear or upon the basis of time expended 
and results obtained, it is the practical 


thing to make the client feel he has been 
fairly treated. It should be kept in mind 
that in most cases the client does not know 
how much time and effort you have ex- 
pended in his behalf. For example, as- 
sume you have represented a defendant 
in an automobile accident case, and tried 
the case before a jury; you send him a bill 
marked merely “for professional services, 
$100.00." All he knows is that he was in 
your office a few times and that you spent 
a half-day in the trial. Whether he com- 
plains or not he might feel overcharged. 


Suppose, however, you make your state- 
ment show the various important steps 
you took. Show the dates and time you 
spent in interviewing him and his wit- 
nesses; the time in arguing motions and 
other actions in the court before trial. Op- 
posite the last such item, enter the amount 
of your charge. It is unwise to enumerate 
a separate charge of each item, since this 
might direct a complaint to a particular 
item, but if you give him a general idea 
of the office work you have performed, he 
will pay more quickly and be more apt to 
return ‘the next time he needs advice. If 
the average person trusted the individual 
members of the legal profession to charge 
a reasonable fee based on the time prudent- 
ly expended, the total public expenditure 
for such services would probably increase 
over twenty-five per cent. 


There is no basis for us to hope to im- 
prove the public esteem of our profession, 
until we as individual members, by con- 
scious and concerted effort, improve our 
standard of performance. 


Kentucky State Bar Journal 


Your Dues Are Due, Please 


| 
| 
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Editorials 


The Bar Program 


LOOKING BACKWARD. (1) In 1931 the Chancery Act became 


a law. It has proved highly satisfactory as attested by the lack of efforts 
to amend it. 


(2) In 1933 the Probate Act became a law. It has remained as 
prepared by the Association, except in two or three minor particulars. 


(3) In 1939 the Criminal Procedure Act, after a long period of prep- 


aration, was adopted and is apparently proving quite satisfactory to the 
public and the practitioners. 


(4) In 1940 the Seventh Judge Amendment was passed after a 
previous effort had tailed. 


(5) A Revisor of Statutes was created, which work is now in prog- 
ress and will be ready for the 1941 Legislature. This project will give a 
completely revised statute at a nominal price. 


There were other minor improvements in both the substantive and 
adjective law as a result of the efforts of the Association. 


These acts ought to attest to the sincerity and earnestness of the 
organized Bar in its attempt to improve practice and procedure in the 
interest of justice to all of the people. 


LOOKING FORWARD. The efficient administration of justice is 
the prime objective of the Bar in its attempt to modernize the judicial 
branch of the government. To this end the immediate program of the 
Florida Bar is: 


(1) An integrated bar composed of all who are licensed to practice 
law. All-inclusive, unified bars have been highly successful in other states. 
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Integrated, the profession can act as a unit in behalf of the public interest, 
can better discipline its few refractory members and more effectively 
deal with its economic problems. 


(2) The adoption of the Rules of Civil Procedure for Florida in 
harmony with the new Federal Rules, thereby substituting one form of 
practice for three different forms now existing. 


(3) Rewriting the laws relating to property of married women. 


(4) In cooperation with the Florida Real Estate Board, examine the 
laws relating to real estate, removing inconsistencies and harmonizing 
and modernizing law dealing with real property. 


(5) Some needed amendments to the Materialmen and Mechanic’s 
Lien Law. 


These efforts to improve the law most assuredly aid lawyers in their 
professional work; but by far the greater benefits accrue to the general 
public whose rights are thereby better preserved and protected. If this 
is true, and we believe it is, the program of the Florida State Bar Associ- 
ation should receive the generous support of the public. 


Two new cabinet members are aetive 
practicing lawyers and members of the 
Florida State Bar Association. 


SPESSARD L. HOLLAND 


New Governor of Florida 


J. TOM WATSON 


New Attorney General 


| | 
. 
ig 
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Bo (Association 


OFFICERS AND EXECUTIVE COUNCILMEN: 
J. VELMA KEEN, President JOHN DICKINSON, Secretary-Treasurer 
WARREN JONES JAMES WHITEHURST E. DIXIE BEGGS 
ED R. BENTLEY D. H. REDFEARN J. LANCE LAZONBY 


MINUTES OF THE CONFERENCE 
OF BAR DELEGATES 


The Mid-winter Conference of Bar Delegates of the Florida State Bar Association 
was held in the Stover Little Theatre of Stetson University, in DeLand, Florida, on 
December 5th, 1940, with President J. Velma Keen presiding. 


Representatives present included those from the Florida State Bar Association, 
Jacksonville, Tampa-Hillsborough, Orange County, Dade County, Volusia County, 
Clearwater, First Judicial Cireuit, Saint John’s County, Martin County, Marion County, 
Eighth Judicial Circuit, Fifth Judicial Cireuit Bar Associations and Stetson University 
and University of Florida Student Bar Associations. 


Eldridge Hart, Chairman of the Probate Committee, made a report for this com- 
mittee. 


Bart Riley, Chairman of the Committee on Criminal Law and Procedure made a 
report. 


James Booth, Chairman of the Committee on Legal Edueation and Admission to 
the Bar, made a report outlining plans to be followed by this committee. 


Cody Fowler, Chairman of the Committee on Economics of the Bar, made an ex- 
tensive report and a motion prevailed that this report be approved with the recommenda- 
tion made from the floor, and that proper legislation be prepared to carry into effect 
such report, which legislation shall be referred to the Executive Council for consideration. 


Tom Gurney, Chairman of the American Citizenship Committee, made a report 
outlining the proposed program on Americanization to be carried out by his committee 
in talks before the pupils of the various public schools of the state. 


Ethel Ernst Murrell, Chairman of the Committee on Married Women’s Property 
Rights, made a report presenting a proposed legislative bill. A motion prevailed that 
this report and the proposed legislation be re-referred to the Committee for further 


study with a request that a new act be prepared and published in the Florida Law 
Journal prior to the next Convention. 


Robert R. Milam, Chairman of the Public Relations Committee, made a report 
detailing the accomplishments of this committee. 


T. T. Oughterson, Chairman of the Legal Aid Committee, made a report for this 
committee, urging all loeal ‘Associations to participate in this work. 


Warren Jones, Chairman of the Legal Institutes Committee, made a report for 


this committee, outlining plans for the Annual Legal Institute to be held immediately 
following this meeting. 


Chester Bedell and Calvin Johnson, in the absence of Chairman G. L. Reeves, reported 


for the Integration Committee, suggesting a proposed legislative bill. After some dis- 
cussion a motion prevailed that the bill be approved in principle, that it be re-referred 
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to the committee for further study with relation to the suggestions made from the floor 


at this meeting, and re-submitted to the next Conference of Bar Delegates for final 
consideration. 


Hart McKillop, Chairman of the Committee to Re-write Real Property Law, made 
a report. 


D. H. Redfearn, Chairman of the Federal Rules Committee, made a report advising 
that the Supreme Court had declined to promulgate the proposed rules of practice 
adapted from the Federal Rules. A motion prevailed that this committee continue its 
work, seeking the adoption of these rules either by an enabling act or in any other 
way that the committee deemed advisable, the Conference re-affirming its belief in 
such rules. 


Dixie Beggs, Chairman of the Law Book Committee, made a report on the progress 
of the Revision of the Statutes. 


The report of Manley Caldwell, Chairman of the Committee to promote the Adoption 
of the Amendment providing for a 7th Supreme Court Judge, was read due to the 
Chairman’s absence. ; 


A motion prevailed that this Conference recommend to the Executive Council of 
the Asseciation that we have a full time representative at Tallahassee during the coming 
legislative session to represent the Association and to protect the interests of the bar, 
and that the Executive Council be requested to appoint such representative and to work 
out the details as to financing, ete. 

A proposal to amend Article VII of the new constitution to provide that committee 
members shall serve for three years, was ordered referred to the committee on Consti- 
tution and By-Laws. 


There being no further business the Conference adjourned at 5:30 P.M. 


John Dickinson, Secretary. 


MINUTES OF EXECUTIVE COUNCIL MEETING 
HELD AT THE COLLEGE ARMS HOTEL, DE LAND, 
FLORIDA, ON DECEMBER 5th, 1940 


The Executive Council of the Florida State Bar Association met at the College Arms 
Hotel in DeLand, Florida, at 8:00 o’clock P.M., on Thursday, December 5th, 1940. 
Members of the Council present were: J. Velma Keen, President; E. Dixie Beggs, Ed 
R. Bentley, Warren L. Jones, J. Lance Lazonby, D. H. Redfearn, J. M. Whitehurst, 
and John Dickinson, Secretary and Treasurer. 


After considerable discussiun it was decided to employ an Executive Secretary of 
the State Association, effective January Ist, 1941, provided satisfactory arrangements 
for salary, expenses, ete., could be worked out, the President to work out these details 
and report back to the Executive Council by mail. 


Invitations for the 1941 Annual Convention of the Association were received from 
Havana, Lakeland, Miami and Tampa. After considerable discussion it was decided to 
accept the invitation of Tampa, provided suitable arrangements, satisfactory to the 
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President and Secretary, could be made with the hotel for hotel accommodations and 
rates, and for entertainment. Tentative dates were set for Mareh 27th, 28th and 29th. 


A motion prevailed that a committee be appointed by the President to study the 
needs of the Supreme Court for additional space and to make such recommendations 
as might be necessary. 


A request for an appropriation for publication of uniform state laws was declined 
due to lack of funds. 


A request for the Association to take out a membership in the Inter-American Bar Z 
Association was declined due to lack of funds, but all present expressed themselves 
as being in favor of such an organization. 


The action of the Secretary in relation to the solicitation of new members by Harold 
Reitman was approved. 


The matter of the column in the Florida Law Journal, “Disciples of St. Ives,” was 
discussed and was referred to the Editor of the Journal for such action as he saw fit. 


The application of Samuel W. Getzen, of Gainesville, for membership, was approved. 


A motion prevailed that the Treasurer pay a bill in the approximate amount of E 
$18.00 ineurred by the Probate Committee. 


There being no further business the meeting adjourned at 11:00 o'clock. 


John Dickinson, Secretary. 


LIFE’S RECORDS CLOSED 


JOHN HERREN TREADWELL, SR. ORRIN M. BOWEN 


J. H. Treadwell, Sr., resident of Areadia 
for 49 years, and long a leading member 
of the Florida Bar, died at his home on 
December 19th, one day before his 69th 
birthday. 


Judge Orrin M. Bowen, 63, St. Peters- 
burg attorney and former Republican lead- 
er, died in that city on December 6th. 


Judge Bowen lived in St. Petersburg 
20 years, coming from Quincey, Massa- 
chusetts, where he was born in 1878. He 
was a graduate of the University of Mich- 
igan and a Spanish-American war veteran. 


He was senior member of the law firm 
of Treadwell and Treadwell formed in 
1896, three years after Mr. Treadwell was 
admitted to practice. Mr. Treadwell stead- 
fastly refused all offers of publie office, 
except being mayor of Areadia when he ARTHUR W. JORDAN 
was 21 years old. 

Arthur W. Jordan, prominent attorney 
and county Democratic leader, died at his 


WILLARD MARION POPE 


Willard Marion Pope, 59, Ft. Lauder- 
dale attorney, died in that city on Novem- 
ber 30th. 


Mr. Pope moved to Ft. Lauderdale in 
1916 from Palm Beach, having originally 
come from Valdosta, Georgia. 


home in Clearwater on December 20th. 


Mr. Jordan was a native of Georgia and 
was graduated from the law school of 
Mercer University in 1910. After having 
practiced law in Swainsboro, Georgia, he 
moved to Clearwater in 1925 forming a 
partnership with H. H. Baskin under the 
firm name of Baskin and Jordan. At the 
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time of his death he was chairman of the 
local board of school trustees. During 
the World War he served overseas with 
the armed forees of the United States. 


THOMAS SIMMONS TRANTHAM 


Thomas Simmons Trantham, 52, outstand- 
ing member of the Lakeland and Polk 
County Bars, died on December 23rd at 
his home in Lakeland. Mr. Trantham, fa- 


T. S. Trantham 


miliarly known to his friends as “Sim”, 
liad practiced law in Lakeland 17 years and 
had benn for many years a member of the 
firm of Bryant and Trantham. 

Mr. Trantham was born in Camden, 
South Carolina, attending public schools 
there. and later attended business school in 
Maeon, Georgia. He was a graduate of 
Wake Forest College in South Carolina 
and the law College of the University of 
Florida, where he received his LLB degree 
in 1912. While a student at the University 
he was secretary to the president. 

After graduation from law school he 
went to Tallahassee where he became as- 
sociated with Fred Myers; later, he served 
as Assistant Attorney to the State Rail- 
road Commission. Afterward he moved to 


Ocala to practice with Raymond B. Bul- 
lock, father of Mrs. Trantham. While in 
Ocala he was appointed Assistant Attorney 
General of Florida. 

In 1923 he came to Lakeland and was 
associated with Edwin Spencer, Jr., and 
later with Judge H. C. Petteway. After 
Judge Petteway went on the bench Mr. 
Trantham formed a law partnership with 
Thomas W. Bryant, which partnership con- 
tinued until the date of his death. Mr. 
Trantham was a member of ATO, an Elk, 
past president of both the Lakeland Ex- 
change Club and the Lakeland Bar Asso- 
ciation. 

Mr. Trantham was regarded as one of 
the strongest members of the Florida Bar. 
He was essentially a student, will versed 
in history and political science. His legal 
knowledge made him a lawyer’s lawyer. 

His funeral was attended by prominent 
lawyers from every section of Florida, in- 
cluding state and federal judges. 


B. A. BALES 


B. A. Bales of Moore Haven, 54, died 
at his hunting camp deep in the big cypress 
swamp, where he had flown the day be- 
fore with a party of friends. Heart trouble 
being pronounced as the cause. 

Mr. Bales had practiced in Moore Haven 
since 1920. 


K. D. HARRIS 


K. D. Harris, better known to his friends 
at “Pete”, age 39, prominent Miami at- 
torney died on December 10. 

It was reported that death was the re- 
sult of a pistol shot, self-inflicted. The 
body was found in the wash room of a 
Miami funeral home. A note was in his 
pocket addressed to his widow, Josephine, 
which read: 

“T make this cowardly sacrifice to pro- 
tect you financially. Put me away with- 
out flowers or music.” 

Several years ago Mr. Harris was in- 
jured in an automobile accident and has 
since been in ill health, which probably 
temporarily affected his mind. 

Pete Harris who was loved by his friends 
had been a resident of Miami since 1926, 
moving there from Tampa. He was a 
graduate of the University of Florida Law 
School. 


—— 
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SAMUEL PASCO, SR. 


Samuel Pasco, Sr., 62, well known attor- 
ney and member of one of Florida’s most 
prominent families, died on December 22nd, 
at his home in Pensacola. 

Mr. Paseo was a member of the firm of 
Watson & Paseo & Brown, of which firm 
his son, Samuel Pasco, Jr., is also a mem- 
ber. 


Mr. Pasco was born in Monticello in 1878 
and was the son of Samuel Pasco, who 
was United States Senator from Florida 
from 1888 to 1900. 


While Mr. Pasco had distinguished him- 
self as a lawyer he was prominent in 
Masonic fraternity, having been grand 
master of the grand lodge of Florida, as 
was his father before him. 

He was a graduate of Hampden-Sidney 
College and the University of Virginia. He 
had served as assistant United States dis- 
triet attorney for the Northern district of 
Florida and was the past president of the 
Society of the Bar of the First Judicial 
Cireuit. He was also a member of the 
Florida State and the American Bar As- 
sociations. 


PHI ALPHA DELTA INITIATES SIXTH JUSTICE 


The Dunean U. Fletcher and David J. 
Brewer Chapters of Phi Alpha Delta had 
the honor to induct as an honorary mem- 
ber of the law fraternity the Honorable 
James B. Whitfield, Associate Justice of 
the Supreme Court of Florida. The initia- 
tion ceremony was held at five-thirty P. M., 
December 13, 1940, in the court room of 
the Supreme Court building in Tallahassee, 
members of the two chapters travelling to 
Tallahassee for the ceremony. The initia- 
tion was attended by five other brothers 
of the court as well as many other P. A. 
D.’s prominent in the governmental ranks 
of the state. Following this impressive 
joint ceremony, the brothers adjourned to 
Wakulla Springs, twenty miles to the west, 
where the Tallahassee Alumni of the two 
chapters had arranged a banquet in honor 
of Judge Whitfield. 


At the banquet the new initiate was 
welcomed by the toastmaster, brother J. Ed. 
Larson, treasurer-elect of the state, on be- 
half of all the brothers present. After the 
introduction of the active members of the 
two chapters by brother Julius Parker, 
head of the arrangements committee in Tal- 
lahassee, our new brother, Judge Whitfield, 
delivered an inspiring address on the honor 
to be attained in the legal profession and 
the good work which we, as members of that 
great profession, ean do for the State of 
Florida. 


Congratulatory addresses were then made 
by the other brothers on the Supreme 
Court, the Chief Justice, Brother Terrell, 


admonishing us to work for the speeding up 
of judicial procedure. Judge Thomas, a 
Charter member of Brewer Chapter, wel- 
comed Judge Whitfield on behalf of the 
alumni of that Chapter; Judge Chapman 
welcomed him on behalf of the Court; and 
Judge Buford delivered a stirring oration 
on the character of Judge Whitfield, whom 
he characterized as “the foremost citizen 
of our state.” Judge Brown also weleomed 
the initiate on behalf of the Court. Brother 
Larson then followed with the introduction 
of other prominent guests and alumni. 


The two Florida Chapters of P. A. D. 
feel that the addition of Judge Whitfield 
to our rolls is one of the highest honors 
ever granted to our chapters, and adds 
greatly to the prestige of the national fra- 
ternity. Brother Whitfield has served for 
thirty seven years as a member of the 
Supreme Court of Florida, holding the 
honor of being on the bench longer than 
any other Justice in the history of the 
state. During this time he has been twice 
Chief Justice of the Court. Before he 
oceupied his seat on the Court he was 
County Judge, Clerk of the Supreme Court, 
State Treasurer, and Attorney General. 
Fletcher and Brewer Chapters consider it 
a signal honor to be able to add to their 
brothers a man held in such high esteem, 
one who has unswerving loyalty and love 
for his state. We are indeed proud to eall 
him “brother.” 


Wallace R. Smith, 
Brewer Chapter, P. A. D. 
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JUDGE THAD H. CARLTON 
New Judge of the Ninth Judicial Circuit 


Thad H. Carlton of Fort Pierce, was 
recently named by Governor Cone to the 
bench of the Ninth Judicial Cireuit sue- 
ceeding Alto Adams, resigned to accept 
position as Justice of the Florida Supreme 
Court. 


Judge Carlton is perhaps the youngest 
Cireuit Judge in Florida, having been born 
February 28, 1906. He is a native of St. 
Lucie County. After graduating from the 
Fort Pierce high school he went to the 
University of Florida where he received 
his LLB degree in 1930. While in the Uni- 
versity he engaged in many extra-curricular 
activities. He was a member of the Student 
Body Honor Court, Blue Key Honor So- 
ciety and was a charter member and for 
two years president of the Delta Sigma Phi. 


After graduation from law college Judge 
Carlton entered the practice of law in Fort 
Pierce and has served as a member of the 
Board of Commissioners of Everglades 
Drainage District, president of the Fort 
Pierce Kiwanis Club; Exalted Ruler of the 
Elks Lodge of Fort Pierce and on the side 
has been extensively interested in citrus 
growing and cattle raising. 


In 1932 he was married to June Pinson 
of Pikeville, Kentucky. Charles Thaddeus, 
five years of age, is their only child. 


JUDGE STANLEY MILLEDGE 

Stanley Milledge, at age +4, has been 
appointed by Governor Cone as a Cireuit 
Judge in the Miami Cireuit. 


Judge Milledge was born in New Or- 
leans, Louisiana. Ot the age of two years 
he moved to Leipzig, Germany, with his 
family, later returning to Farmville, Vir- 
ginia, where his father was a_ professor 


in the Teachers College there. In 1910 the 
Milledge family moved to Redlands in 
Dade County. 


Not having attended high school, Stan- 
ley Milledge entered the University of 
Florida by passing an entrance examina- 
tion, but after spending two years there 
the World War came on and he joined 
the Army. Just as he finished the Offi- 
cers Training Course at Camp Lee, Vir- 
ginia, the war ended. 


After working in the legal department of 
the State Plant Board and the Coco-Cola 
Company he entered the University of 
Georgia law school in 1922. One of his 
ancestors, Gov. John Milledge, helped found 
the institution. He received his law de- 


gree in 1925, starting the practice of law 
in Miami the same year. 
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JUDGE RICITARD I, HUNT 


Judge Richard H. Hunt, recently ap- 
pointed Circuit Judge of the Eleventh 
Judicial Cireuit has been long active in 
bar association work. He has served as 
president of the Dade County Bar Asso- 
ciation and was a member of the Execu- 
tive Council of the Florida State Bar As- 


RICHARD H. HUNT 
sociation. He was one of the leaders in 
the establishment of the Dade County Law 
Library and was at the time of his ap- 


pointment, Chairman of the Board of 
Trustees. 


Mr. Hunt was born in Fayetteville, Ar- 
kansas, on September 18, 1903. He attend- 
ed the University of Arkansas where he 
was a member of the Kappa Alpha fra- 
iernity. After working in the law offices 
of MeCrory & Monk of Okmulgee, Okla- 
homa, he came to Miami in 1924 where he 
joined the firm of Morrow & Hawthorne, 
afterward being the junior member of Haw- 
thorne & Hunt until the firm was dissolved 
and Mr. Hawthorne appointed State At- 
torney and Mr. Hunt Assistant State At- 
torney. Since 1930 he has practiced law 
under his own name and has been active 
in the legal and social affairs of Dade 
County. He organized the citizens and tax 
payers incorporated, which was a_ recall 
organization of city officials in Miami. He 
has been bond and tax attorney for Coral 
Gables, City Attorney for Miami Shores 


and instructor of law at the University of 
Miami for the years 1928-30. 


The new Cireuit Judge was married in 
1925 to Eloise Phillips of Okmulgee, Okla- 
homa, his one and only highschool sweet- 
heart. Mr. and Mrs. Hunt are the parents 
of three children. He is a member of the 
Masons; Miami Biltmore Country Club; 
Rod and Reel Club; American, State and 
County Bar Associations; American Judi- 
ature Society; and Southern Football Of- 
ficials Association. 


JUSTICE ALTO ADAMS 


Alto Adams of Ft. Pierce, who sueceed- 
ed Justice Elwin Thomas as Cireuit Judge, 
was recently appointed by Governor Cone 
as the Seventh Justice of the Supreme 
Court of Florida. 


Justice Adams was born in Walton 
County in 1899, received his high school 
education at DeFuniak Springs and _ his 
law degree from the University of Florida. 

After leaving the University he prae- 
ticed law in Pensacola from 1921 until he 
moved to Ft. Pieree in 1924. 


Judge Adams served as vice chairman of 
the State Welfare board during 1937 and 
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part of 1938. He also has been prominent 
in University of Florida alumni activities 
and was president of the Florida State 
Elks association in 1937 and is a member 
of the American Legion, American Bar 
and Florida State Bar Associations. In 
1927 he was president of the Ft. Pierce 
Rotary club and is interested in cattle and 
horses, owning a 20,000 acre ranch and sev- 
eral small citrus groves. 

Judge and Mrs. Adams have two children. 


REAL ESTATE BOARD COOPERATES 


The Florida Association of Real Estate 
Boards has appointed O. P. Swope, Or- 
lando, O. A. Gane, West Palm Beach, and 
W. H. Poe, Orlando, to cooperate with 
the committee from the Florida State Bar 
Association to rewrite the Real Property 
Laws of Florida. The Bar Association 
committee is as follows: 


Messrs. Hart McKillop, Chairman, Win- 
ter Haven; William H. Rogers, Jackson- 
ville; C. B. Peeler, Jacksonville; Harry T. 
Gray, Jacksonville; William G. Ward, 
Miami; Sam Pasoe, Pensacola; James A. 
Franklin, Fort Myers; Joe Jenkins, Gaines- 
ville; Karl E. Whitaker, Tampa. 


NEW ATTORNEY GENERAL 
APPOINTS ASSISTANTS 


J. Tom Watson, inaugurated attorney 
general on January 7th sueceeding George 
Cooper Gibbs, has named the following 
assistants : 


D. Stuart Gillis of DeFuniak Springs; 


Lawrence A. Truett, Jacksonville; Don 
Carroll, Jacksonville; Albert Pallot, Mi- 


ami; Woodrow Melvin, Milton; Millard B. 
Conklin, Daytona Beach; Lewis Petteway, 
Tallahassee; Thomas V. Kiernan, St. Pet- 
ersburg, and D. B. Whitaker, Tampa. 
James Toney of Tampa has been named 
executive secretary and T. T. Turnbu'l, 
Jr., of Monticello, research attorney. 


Ten Pass State Bar Exams, 
Ferguson Reports 


Ten of 35 applicants taking the Flor- 
ida bar examinations in October were suc- 
cessful, D. Niel Ferguson, chairman of the 
state board of bar examiners, announced 
December 18, 1940. Those passing were 
D. Neweomb Barco, Jr., Norman S. Brown, 
and C. Norman Stallings of Tampa, Fred 
Cone Sikes of Washington, Leonard G. 
Egert, A. Steele Hooper and Kenneth Oka 
of Miami Beach, O. B. MeEwan of Or- 
lando, Edwin Southerland of Athens, Ga., 
and Julius F. Stone, Jr. of Key West. 


CIRCUIT LEGAL INSTITUTES 


January 22nd, Marianna. 
January 23rd, Live Oak. 
January 24th, Gainesville. 
January 28th, Jacksonville. 
January 29th, Fort Pierce. 
January 30th, Fort Lauderdale. 
January 31st, Miami. 

February 6th, Polk County. 
February 7th, Clearwater. 


. 


FLORIDA LAW JOURNAL 27 


Bor 


Local Bars Elect New 
Officers 


SECOND DISTRICT BAR 


Municipal Judge Richard G. Gardner, 
of Quincey, was elected president of the 
Second Judicial Cireuit Bar Association on 
November 16th. He succeeds Hugh M. 
Taylor of Quincy. 

Other officers of the association elected 
were County Judge A. L. Porter of Wa- 
kulla County, vice president, and State 
Senator Jay Shuler, of Apalachiola, secre- 
tary-treasurer. 


FIRST CIRCUIT BAR 


Ralph McLane was elected president of 
the Society of the Bar, First Judicial Cir- 
cuit at a meeting on November 15th. Vice 
presidents were named as follows: 

R. M. Merritt for Escambia, George 
Barrow for Okaloosa, W. D. Robertson 
for Santa Rosa and S. M. Preacher for 
Walton. Bert Lane was elected secretary- 
treasurer succeeding Everett O. Malone, 
Jr. 

Executive committeemen are W. H. Wat- 
son, J. J. Sullivan, Burl Underwood and 
J. T. Wigginton. 


ST. PETERSBURG BAR 


James Booth was elected president of 
the St. Petersburg Bar Association at its 
annual meeting, succeeding C. Frank Har- 
rison. 

Other officers elected were William S. 
Fielding, vice president; George S. Salts- 


man, secretary; and Frank McDevitt, 
treasurer. 
Executive committeemen named were 


Harvey L. McGlothlin, Robert S. Bayard, 
Stuart Warren and Moreland E. Maddox. 


CLEARWATER BAR 


L. Y. Douglas was elected president of 
the Clearwater Bar on December 4th, sue- 
eceding Alfred Marshall. 

S. E. Simmons was chosen vice presi- 
dent with Paul C. Johnson, second vice 
president, and George W. Smith, secretary- 
treasurer. 

The meeting gave past President Marsh- 
all a unanimous vote of appreciation for 
his fine leadership during the past year. 


ST. LUCIE COUNTY BAR 


G. R. Nottingham was elected president 
of the St. Lucie County Bar association on 
November 30th, sueceeding Walker Lid- 
don. 

Otis R. Parker, Jr. was elected vice presi- 
dent and Dewey Crawford secretary-treas- 
urer. 


TAMPA - HILLSBOROUGH COUNTY 


Cirewt Judge Harry N. Sandler was el- 
ected president of the Tampa and Hills- 
borough County Bar Association on De- 
cember 6th. He succeeds Judge John R. 
Himes of the Criminal Court. 

Neil C. MeMullen was elected vice-presi- 
dent. Elected as members of the board of 
directors were John Bell, Henry H. Cole, 
Morris E. White, Arthur S. Gibbons, 
George T. Shannon and Robert D. Hill. 


FOURTEENTH JUDICIAL 
CIRCUIT BAR 


Marion B. Knight, of Blountstown, is 
the new president of the Fourteenth Judi- 
cial Cireuit. 

Other officers elected at the Marianna 
meeting were J. Frank Adams, of Blounts- 
town, state senator of the district, vice 
president, and William McHardy Benson, 
Blountstown, secretary. 
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JACKSONVILLE BAR 


William B. Bond, 32 year old native of 
Jacksonville, is the 1941 president of the 
Jacksonville Bar Association. He was the 
choice to succeed Chester Bedell. 

Lawrence K. Walrath has been named 
secretary with Charles C. Howell, Jr., as 
treasurer. HH. M. Myerson, Warren L. 
Jones and Harry H. Martin were named 
members of the executive committee. 

Bill Bond, as he is known to his friends, 
has been active in bar association work 
both in the Jacksonville Association and 
in the State. 


DADE COUNTY 


The Dade County Bar Association has 
just issued its Official and Legal Directory 
of Dade County. It’s the completest thing 
of its kind ever issued by a local bar as- 
sociation of this State. It carries the of- 
ficials of the State Government, of the 
Federal Courts, of Dade County and of the 
city officials of all towns in the County 
in addition to the officers and members 
of the Dade County Bar Association; mem- 
bers of the bar are listed alphabetically 
with their street addresses and telephone 
numbers. 


ORANGE COUNTY 


Charles P. Dickinson was unanimously el- 
ected president of the Orange County Bar 
Association on December 17th. Ed Shinhol- 
zer was named secretary-treasurer and W. 
A. Pattishall, vice president. 

S. E. Durrance, J. R. Wells and Eldridge 
Hart were named to the Executive commit- 
tee. 

The annual election of officers was held 
in connection with the Legal Institute held 
in Orlando on the above date. 


PALM BEACH 


Russell O. Morrow, State Representa- 
tive, was elected president of the Palm 
Beach County Bar Association to succeed 
R. C. Prescott. 

Culver Smith is the first vice president; 
Leo Chapman, second vice president; Ray- 
mond C,. Alley, third vice president. Gor- 
don Lynn was reelected treasurer with 
John Leach as secretary. 


CLEARWATER 


The Clearwater Bar held a joint meeting 
with the Kiwanis Club on January 10th 
with Dean Paul E. Raymond of Stetson 
University as the principal speaker. 


They Go To The Army 


The Journal, of course, does not have 
a complete list of those who have gone to 
the army, but in addition to those hereto- 
fore reported the following have been called 
to the colors: 


U. S. Assistant District Attorney, Hay- 
ford O. Enwall, has been ordered to ac- 
tive duty with the Army as a captain in 
the Judge Advoecate’s division. He will 
be stationed at Camp Beauregard, near 
New Orleans, Louisiana. 


Major Robert H. Givens, Miami, of- 
ficer of the Fifty-sixth Field Artillery 
Brigade, Camp Blanding. 


Captain Dick H. Hobbs of Deland, 
United States Army, Ft. Bragg, North 
carolina. 


First Lieut. Laban G. Lively, member 
of the 328th infantry reserve, called to the 
Righth division at Fort Jackson, South 
Carolina. 


First Lieut. Nack J. Falsone reported on 
December 2 to Ft. Benning, Georgia, for 
active duty with the Twenty-fourth in- 
fantry. 


Sam Murrell of Orlando, has been as- 
signed as a Major in the Judge Advocate’s 
department at Fort Bragg, North Carolina. 


Harry Johnson of Miami, Past Depart- 
ment Commander of the American Legion 
and County Attorney for Palm Beach 


County has been called back into service 
with the rank of Major. 
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They Tell Me That— 


E. Harris Drew, West Palm Beach at- 
torney, was recently elected president of 
the alumni association of Stetson Univer- 
sity. Ralph Odom, of Lakeland, was 
named _ secretary. 

The Jacksonville Bar Association has 
presented an American flag to the Cir- 
cuit Court of Duval County on behalf of 
the Edward C. DeSaussure Post of the 
American Legion. 


H. P. Baya, Tampa attorney, is the head 
of the Selective Service for Florida. 


Cireuit Judge Herbert B. Frederick has 
been made an honorary member of the Phi 


Alpha Delta law fraternity of Stetson 
University. Senator Pat Whitaker of 


Tampa was also made an honorary mem- 
ber of the same fraternity. 


Charles Cook Howell, Jr. of Jackson- 
ville was married on December 14th to 
Miss Sigrid Eleanor Jonsson. 


Miss Zora Close, former Lakeland at- 
torney and more recently with the Comp- 
troller’s Department, was recently married 
to Allen Joshua Dalton of Tallahassee. 


William C. Lantaff has been appointed 
associate municipal judge of Miami Bench 
to fill the vacancy created by the recent 
death of Isidore Zukernick. 


John L. Graham and J. Compton French, 
recent Assistant Attorneys General, have 
returned as members of the law firm of 
Hull, Landis and Whitehair which firm 
they were associated before going to the 
Attorney General’s office. 


Statutes for sale. Two complete sets of 
Florida Statutes, never unwrapped, $100 
each. Samuel W. Getzen, Bushnell and 
Gainesville. 


Changes in Law Firms 


B. A. Johnson has opened law offices 
in Lake Wales for the general practice 
of law. 


Joseph P. Lieb is now associated with 
the firm of Shackelford, Farrior & Shan- 
non, Tampa, Florida. 


Eldridge Hart and Waldo H. Plympton 
are now located in their new offices in the 
Ramsey Building, Winter Park, Florida. 


C. R. Layton and Henry L. Gray, for- 
merly practicing as Layton and Gray, have 
announced the formation of a partnership 
with Selden F. Waldo under the firm name 
of Layton, Gray and Waldo with offices 
in the Baird Hardware Building, Gaines- 
ville, Florida. 


The law firm of Bryant and Pittman 
have announced dissolution, with Frank E. 
Bryant and Owen W. Pittman, Jr., prae- 
ticing separately with offices in the Olym- 
pia Building, Miami. 

The firm of Knight and Knight of Jack- 
sonville have announced as a member Leu- 
rence K. Walrath. 


Nathan R. Graham, formerly Assistant 
U. §. District Attorney and Referee in 
Bankruptey and Paull E. Dixon announce 
the opening of law offices in the Citizens 
Building in Tampa. 

The firm of Holland, Bevis and Hughes 
of Bartow has announced its dissolution, 
Spessard L. Holland having been inaug- 
urated Governor and Robert L. Hughes 
having died during the year. 


W. F. Bevis and Willard Ayres have 
announced the formation of a partnership 
under the firm name of Bevis and Ayres, 
occupying the same offices as the old firm. 


DUES ARE DUE 
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CHAMPERTY AND MAINTENANCE—DEED TO LAND ADVERSELY HELD—Plaintiff 
brought ejectment, relying, among other things, upon ownership of the legal title. To prove 
the latter, plaintiff offered in evidence a quit claim deed made by alleged owners at a 
time when the defendant was in possession of the premises. The lower court refused to 
charge relative to record title on the ground that there was not sufficient evidence of such 
title properly before the jury. There was a verdict for defendant, and plaintiff appeals. Held, 
that the refusal of the charge was not error as a deed by one to land in the adverse pos- 
session of another is void as against the possessor. Judgment affirmed. Blitch v. Sapp, 194 
So. 328 (Fla. 1940). 

Whether by virtue of the Pretended Title Act of 1540,: or by previous judicial decisions, 
it was early established in England that a deed to land in the adverse possession of another 
was void as to the adverse claimant and those holding under him, but as between the grantee, 
grantor, and all others the deed was binding.z 

Two primary reasons formed the basis for this rule. First a disseised grantor could not 
comply with the requirement of livery of seisin which was essential to the old conveyance 
by feoffment. Second, as a matter of public policy, it was felt necessary to prevent trafficking 
in dormant titles by unscrupulous persons, thereby causing much vexation and unwarranted 
litigation.3 

Over a period of years, many Florida cases have adopted and applied the rule on the 
theory that it is in force here as a part of our common law rule pertaining to champerty 
and maintenance.s Florida’s application, however, has never been as rigid as under the 
strict common law.s 

In order that the rule operate there must be adverse possession, determined according 
to the local law.e Lack of knowledge by either the grantor7 or the grantee,s of the fact of 
adverse possession, cannot give any additional effect to the deed. 

Deeds to land in adverse possession of another are void as against adverse claimant. 
Releases from the dispossessed owner to the adverse holder have never been regarded 
within the scope of the rule. Such a transfer is effective notwithstanding a previous deed 
to another, even though the adverse possessor has knowledge thereof.1o A release not made 


until after a prior grantee has commenced an action of ejectment against the adverse holder 
is ineffective. 


1. Statute 32 Hen. VIII c.9. For discussion of statute see 35 L.R.A. (N.S.) 730. 

2. Tiffany, Real Property (3d ed.) § 1331; Costigan, “Conveyance of Lands by One Whose 
Lands are in Adverse Possession of Another.” 19 Harv. L. Rev. 267. 

3. Farrington v. Greer, 94 Fla. 457, 464, 113 So. 723, (1927); Champerty & Maintenance, 11 
C.J. 234-5. 

5. Ibid. 

6. Coogler v. Rogers, 25 Fla. 853, 877 (1889); Gamble v. Hamilton, 31 Fla. 401, 12 So. 229, 
(1893); Watrons v. Morrison, 33 Fla. 261, 14 So. 805, (1894); Smith v. Klay, 47 Fla. 216, 
36 So. 54 (1904); Dannelly v. Russ, 54 Fla. 285, 45 So. 496 (1907). 

7. Farrington v. Greer, supra; Bernstein v. Humes, 71 Ala. 260; Bunce v. Gallagher, 5 Blatchf. 
481, Fed. Cas. N. 2, 183 (1867); See, 11 C.J. 258, Sec. 49, n. 34. 

8. Jackson v. Demont, 9 Johns. (N.Y.) 55 (1812); Vandiveer v. Stickney, 75 Ala. 225 (1883); 
Hoyle v. Mann, 144 Ala. 516, 41 So. 835 (1905). Contra Buckmaster v. Needham, 22 Vt. 617 
(1850); Sewell v. Draughn (Tenn. Ch. A.) 44 S.W. 210 (1897). 

9. Doe v. Roe, 13 Fla. 602 (1871); Nelson v. Brush, 22 Fl. 374 (1886); Morris v. McCaskill 
Inv. Co. 92 Fla. 1045, 118 So. 490 (1927); Hancoy Holding Co. v. Lambright, 101 Fla. 128, 
133 So. 631 (1931). 

10. Everenden v. Beaumont, 7 Mass. 76 (1810); Dever v. Hagerty, 169 N.Y. 481, 62 N.E. 
586 (1902). 

11. Edwards v. Parkhurst, 21 Vt. 472 (1849). But see, Sewett v. Poor, 11 Mass. 549 (1814). 
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As between the grantee and grantor the deed is effective to convey title;2 at least by 
way of estoppel.s The grantee may not bring an action in his own name against the person 
holding adversely. His remedy is a suit in the name of the grantor.s This relief is 
available although the grantor does not consent to the use of his name, has no knowledge 
of the suit, or does not claim any interest in the lands..1s If the grantor regains possession 
after a conveyance to the grantee, the grantee can recover the possession from the grantor, 
while if the grantor recovers possession in an appropriate action the recovery will enure 
to the benefit of the grantee.17 Even against the adverse holder, a conveyance from grantor 
to grantee is effective if possession is acquired by grantee under the deed through a lawful 
entry upon the premises without force or fraud, providing the adverse possessor becomes 
the actor and brings action to have him ejected.1s 

In applying the rule, courts have held it ineffective and non-operative in cases involving 
an executory contract valid when made, judicial sales, when mistakes 
transfers by or to a state, and to execution, attachment and tax sales.19 

In most states today the rule voiding deeds to land adversely possessed has either been 
abolished by statute or overruled by the courts.zo Reasons most commonly assigned for 
abolition of the rule are that it is contrary to present day policy, and is not in harmony 
with existing conditions.2: ; 

Certainly the time has come when some affirmative action should be taken to eliminate 
this outmoded rule from our jurisprudence. The reasons for the instigation of the rule have 
long since disappeared by virtue of the progress of our institutions and the growth of our 
state. Courts have become open to all people, dispensing equal justice. No longer are “land 
sharks”zz and land speculators preying on property owners. Such a rule as we now have 
places an unjust burden on property owners, especially absentee owners, as well as upon 
the purchasers, neither being certain of the title conveyed.23 

So consistent has been the line of judicial decisions that it would seem unreasonable 
to expect the courts to upset a doctrine so well established. The method most commonly 
employed by other states has been to have the state legislature enact a statute, either 
expressly making deeds to land in the adverse possession of another valid, or disaffirming 
the common law rule. The prior method would seem the better, avoiding any conflict which 


might arise by virtue of the statutezs requiring the grantor to be able to make livery of 
seisin. 


are corrected, to 


Vernon Turner 


12. Coogler v. Rogers, supra; Gibbs v. McCoy, 70 Fla. 245, 70 So. 86 (1915); Vincent v. Hines, 
79 Fla. 564, 85 So. 614 (1920); Berry v. Perdido Realty Co., supra; Farrington v, Greer, 
supra. 

13. Harvey v. Doe, 23 Ala. 635 (1853); Coogler v. Rogers, supra; Farrington v. Greer, supra. 

14. Coogler v. Rogers, supra; Farrington v. Greer, supra. 

15. Coogler v. Rogers, supra; Tilman v. Niemira, 99 Fla. 833, 127 So. 855 (1930); M. & M. 
Auto Parts Co. v. Riddle, 102 Fla. 598, 136 So. 437 (1931). 

16. Coogler v. Rogers, supra. 

17. Coogler v. Rogers, supra; Nelson v. Brush, supra; Reyes v. Middleton, 36 Fla. 99 (1895). 

18. Farrington v. Greer,supra. 

19. Tiffany, op. cit. supra 136. Contra as to tax deed, Milton v. Danford, supra. 

20. Tiffany, loc. cit supra. 


21. Costigan, op. cit. supra 280; Poyas v. Wilkins, 12 Rich (S.C.) 420; Garule v. Dura, 20 
N.M. 348, 149 P. 302 (1915). 

22. Byrne v. Kansas City R.R. Co. 55 Fed. Rep. 44, 47 (Cir. Ct. W.D. Tenn. 1893): Galbraith 
v. Paine, 12 N.D. 164, 96 N.W. 258 (1903). 

23. Comment, (1932-33) 12 Ore. L. R. 354. See also, Bordwell, “Seisin and Disseisin,” 34 
Harv. L. R. 717, 736 (1905-6) where it is said: “Because grantee may recover in grantor’s 
name this makes the rule little more than a trap in the proving of title.” 

24. Fla. Comp. Gen. Laws Anno. (1927) § 5668. See, Vincent v. Hines, supra at 571. 


LANDLORD AND TENANT—TENANCY AT WILL—NOTICE TO QUIT—Defendant signed 
a lease for the winter season on a house owned by plaintiff’s husband. Plaintiff signed the 
lease but the husband did not. The lease called for a total seasonal rental of eight hundred 
dollars. Defendant paid one hundred dollars on signing the lease and of the balance, three 
hundred dollars was to be paid on occupation and the remaining four hundred three months 
later. Defendant moved into the house without paying the three hundred dollars. She lived 
there two days, then moved out without giving notice to the plaintiff. After being defeated 
in an attempted suit on the lease, it being void for lack of the husband’s signature, the 
plaintiff brought this suit on the statutory count for “use and occupation.” The court directed 
a verdict for the plaintiff for the full seven hundred dollars, after admitting in evidence 
over the defendant’s objection, letters showing an agreement to lease for the season and 
testimony of an oral agreement as to the length of the season. Defendant brings error. 
Held, that as a tenant at will, who had failed to give some reasonable notice and terminate 


i 
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the tenancy prior to vacating, the defendant remained liable for the amount and season 
orally agreed on irrespective of the length of time for which there was actual occupation. 
Judgment affirmed. Welan v. Howard, i196 So. 210 (Fla. 1940). 

Normally, at common law, a tenancy at will existed where there was possession by 
consent, without the limitation of any certain or determinate estate, and either party could 
terminate it at his pleasure... Such a tenancy could be created by entry into possession under 
a void lease or under a contract to purchase.z 

Although not undisputed, it would seem that the correct common law rule was that no 
notice was necessary to terminate the tenancy.s Statutes governing the termination of such 
tenancies have, however, often made necessary the giving of some notice prior to termination. 
Florida has adopted such a statute requiring notice to be given as a condition precedent to 
the termination of a tenancy at will under specific rental periods.s From an examination of 
this statute, it is clear that the legislature did not expressly apply the notice requirements 
to seasonal rentings. Yet the court proceeded to apply the notice requirement to a seasonal 
rental, saying, “Surely the statute means that a tenancy at will can only be terminated by 
giving of reasonable notice thereof.” 

The real relief found by the plaintiff in the instant case was based on the statutory 
count for “use and occupation,” as the defendant did live in the house for two days. The 
defendant contended that she was only liable if at all, for the time that she actually occupied 
the premises. The court rejected this, and held the defendant liable for the entire balance 
of the unpaid rent orally agreed upon. Is this sound? Some decisions hold that although a 
lease is void under the statute of frauds or for some other reason, the tenant is nevertheless 
liable for the use and occupation for so long a time as the occupation continues, but not 
after he ceases to occupy the premises.c However, it seems that the weight of authority is 
to the effect that the landlo-d can recover for the entire term of a void lease, if the tenant 
takes possession and has voluntarily quit the premises before the expiration of his term 
without giving some reasonable notice prior to the quitting.7 By thus following the weight 
of authority, it would seem that the Supreme Court attained the correct result in the principal 
case. Particularly is this true in view of the Florida background of seasonal rentings. 


Richard M. Sauls 


1. Hilsendegen v. Scheich, 55 Mich. 448, 21 N.W. 894 (1885); MeCord v. Connor, 132 Fla. 56, 
150 So. 519 (1938); Tiffany, Outlines of Real Property (1929) 55. 

2. McLeran v. Benton, 73 Cal. 329, 14 Pac. 879 (1887); McIntosh v. Hodges, 110 Mich. 319, 70 
N.W. 550 (1897); Tiffany, Outlines of Real Property (1929) 56. 

8. Doe v. M’Kaeg, 10 B.&C. 721, 109 Eng. Rep. 618 (1830). 

4. Rogers v. Hill, 3 Ind. 562, 64 S.W. 536 (1901). 

5. Fla. Comp. Gen. Laws Ann. (1927) § 5433. 

6. Robb v. San Antonio St. R. Co., 82 Tex. 392, 18 S.W. 707 (1891). 

7. A. G. Rhodes Furniture Co. v. Weeden, 108 Ala. 752, 19 So. 318 (1896). 


TRUSTS—TRACING TRUST FUNDS INTO INSURANCE PROCEEDS—Mathis was super- 
intendent and clerk of the Board of Public Instruction of Bay County for a term of eight 
years. During this period he embezzled and converted to his own use large sums of public 
money. He used part of the trust funds ($1,605.85) for a portion of the premiums paid on 
two life insurance policies of $10,000 each payable to his estate. At the end of the eight years 
Mathis died leaving as survivors a widow and three children. The Board brought this suit 
in equity to impress a trust on the insurance proceeds. Plaintiff appeals from a decree of 
dismissal. Held, that the Board was entitled to a lien on the proceeds of the policies to 
the extent that premiums on the policies were paid by Mathis with misappropriated funds and 
that the balance was exempted by the Florida Statute: exempting the proceeds of life insur- 
ance from the claims of creditors. Board of Public Instruction for Bay County v. Mathis, 
et al. 132 Fla. 289, 181 So. 147 (1938); s.c. sub. app. Mathis v. Board of Public Instruction for 
Bay County, 195 So. 148 Fla. (1940). 

It is almost universally conceded that where a defaulter uses embezzled or trust funds 
to pay all the premiums for a policy on his life the cestui or defrauded person upon properly 
tracing his funds into the policy may claim the entire proceeds of the policy as against the 
beneficiary named therein.z These decisions follow the recognized equitable principles of 


1. Fla. Comp. Gen. Laws Anno. (1927) § 7065. 

2. Shaler v. Trowbridge, 28 N.J. Eq. 595 (1877); Holmes v. Gilman, 138 N.Y. 369, 34 N.E. 
205 (1893). 

Even where proceeds from the policy are much in excess of the amount embezzled the 
cestui is allowed to recover all the proceeds. 4 Bogert, Trusts (1935) § 924. 

Statutes limiting permissible beneficiaries of a life insurance policy to near relatives 
have been held not applicable to defeat non-permitted cestui’s recovery. 2 Bogert, Trusts 
(1985) § 41; 1 Perry, Trusts (7th ed. 1929) § 166. 


FLORIDA LAW JOURNAL 33 


tracing which consider the person whose property has been misappropriated to be the equi- 
table owner of the property or of its proceeds.s 

When only part of the premiums on a life insurance policy are paid by insured with 
trust funds or stolen moneys, the courts have adopted three diverse theories. The first is the 
pro rata division theory, which permits the cestui to recover such proportion of the total 
insurance as the amount of premiums which have been paid from the embezzled funds bears 
to the total amount of premiums paid. The second is the lesser lien theory, which entitles 
the cestui merely to a lien on the insurance proceeds for the amount of the stolen funds 
used to pay premiums, with interest, and any balance is retained by beneficiary named in 
the policy.s The third is the greater lien theory, which gives the cestui a lien on insurance 
proceeds not only for the amount of trust money used for premiums but for the amount of 
all the other trust funds stolen by the insured.s In the Mathis case the Florida court by 
limiting recovery to the amount of stolen funds invested in premiums, follows the lesser lien 
theory in determining the measure of recovery. 

To save the remainder of the proceeds from any further claim of the plaintiff, the court 
placed reliance on the Florida statute,7 which exempts the proceeds of a life insurance policy 
made payable to the estate of insured from claims of the creditors of the insured unless such 
policy was made for creditors’ benefit. Apparently the court failed to perceive that if the 
statute was applicable at all it would preclude even the lien actually allowed. It is submitted 
that the court properly refused to exclude the plaintiff entirely on account of the statute, 
but that the decision as to all the proceeds should have been made wholly independently of 
the statute. With the exception of one state,s it is widely held that general exemption 
statutes have no application to the claim of an equitable cestui who is trying to trace his 
funds into an insurance policy.» Only creditors are precluded by the statute. The cestui 
claims not as creditor but as equitable owner of all or part of the proceeds. From this point 
the majority of the courts then proceed to the logical conclusion that the cestui is entitled 
to all or a pro rata share of the proceeds, according to whether all or part of the premiums 
have been paid with trust funds.1o The Florida court’s decision must, then, be based on the 
lesser lien theory and not on the statute. In adopting this theory the court unconsciously 
was probably influenced by a desire to aid the family of the insured and to balance the 
equities between the needy beneficiaries and the claimants. But equitable tracing principles 
do not support this theory. Furthermore if the court is interested in a rule which will act 
as a deterrent to such breaches of trust in the future it should take from the successors of 
the wrongdoer all the insurance money which is in reality the product of the wrongdoing. 


Dorothea Clarson 


3. State Bank of Winfield v. Alva Security Bank, 232 F. 847, (C.C.A. 8th, 1916); Appeal of 
Thompson, 22 Pa. 16 (1853); 4 Bogert, Trusts (1935) § 924; Ames, Following Misappro- 
priated Property Into Its Product (1906) 19 Harv. L. Rev. 51; Williston, Right to Follow 
Trust Property (1888) 2 Harv. L. Rev. 28. 

4. Vorlander v. Keyes, 1 F. (2d) 67 (C.C.A. 8th, 1924), and not 9 Minn. L. Rev. 490; Massa- 
chusetts Bonding and Insurance Co. v. Josselyn, 224 Mich. 159, 194 N.W. 548 (1923); 
Holmes v. Gilman, 38 N.Y. 369, 34 N.E. 205 (1893); Dayton v. H. B. Claflin Co., 19 App. 
Div. 120, 45 N.Y.S. 1005 (1st Dep’t. 1897); Truelsch v. Miller, 186 Wis. 239, 202 N.W. 
352, and note 38 A.L.R. 914 (1925). 

5. Wendell P. Colton Co. v. New York and Cuba Mail SS Co., 27 F. (2d) 657, (C.C.A. 2nd, 
1928); Hubbard v. Stapp, 32 Ill. App. 541 (1889). 

6. Exchange State Bank v. Poindexter, 137 Kan. 101, 19 P. (2d) 705 (1933); 4 Bogert, Trusts 
(1935) § 924 (no equitable basis for theory). 

7. Fla. Comp. Gen. Laws Anno. (1927) § 7065. 

8. Bennett v. Rosborough, 155 Va. 265, 116 S.E. 788, and note 26 A.L.R. 1397 (1923). 

9. Exchange State Bank v. Poindexter, 137 Kan. 101, 19 P. (2d) 705 (1933); Massachusetts 
Bonding and Insurance Co. v. Josselyn, 224 Mich. 159, 194 N.W. 548 (1923); Truelsch v. 
Miller, 186 Wis. 239, 202 N.W. 352, and note 38 A.L.R. 914 (1925). 

10. The majority of cases and the leading authorities and textwriters support the pro rata 
division theory. 4 Bogert, Trusts (1935) § 924. 

11. A strong argument in support of this position is to be found in (1925) 35 Yale L. J. 220. 
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BRINGING BUSINESS BACK TO THE BAR— 
HOW CAN IT BE DONE? 


By MEYER KIRSCHENBAUM, New York Bar 


The business of large corporations increases while that of the lawyer decreases. 
Many lawyers today are engaged in a great struggle to eke out a mere meager existence 
from the practice of the law. Modern business with its improved methods of efficiency 
gets ahead, while lawyers with their ox-cart mode of travel lag behind. To understand 
the effects we must get at the causes. 


If you were to ask an executive of a large company how it obtained its business 
he would undoubtedly tell you that they sent out crack salesmen, advertised on the air, 
in the press, by mail and through personal contact. Banks, insurance companies, real 
estate companies and other large corporations use these methods. They don’t wait for 
the prospects to come to them. They go after the prospects. We are told that legal 
services are different and that “if a man builds a better mousetrap than his neighbor, 
though he have his house in the woods, they will make a beaten path to his door.” Is 
this really so? Did a client ever come to a lawyer whom he knew nothing about either 
through himself or through another? 


The ancient and antiquated idea that a lawyer’s services are unique and different 
from any other form of service and that the public will go knocking on a lawyer’s door 
just because his name is on it has long since proven to be untrue. The American Medical 
Association publishes a magazine called “Hygeia.” It seeks thereby to bring the patients 
to the doctor rather than to the quack or charlatan. It conducts programs of education 
and enlightenment. Why can’t lawyers through their associations, guilds and affiliated 
groups make the publie conscious of the lawyer’s services and the necessity of consulting 
him on many more occasions than they do, by going on the air, through the press and 
by booklets on various topics of vital interest and importance to laymen. If we have a 
serviee to sell why keep it a secret? All of these things can be done in a dignified and 
decent manner. Every association should have an active public relations committee whose 
duty it should be to acquaint the public with the valuable and varied services rendered 
by members of the bar and every lawyer should be permitted to distribute these booklets 
of information to laymen, not in his own name, but in the name of the association. 


Can we bring the business back to the bar? Yes, we can and will, only if and when 
we make up our minds to spread throughout the length and breadth of the land the 
message of the lawyer to laymen everywhere, “See your lawyer first and thus avoid 
the worst.” 
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The Board of Directors of 
Lhe 
of fecksonnille 


Trust Department 
of the Bank 
acts as Executor or Administrator of Cstales, and 
nonders all of Trust 
and feduciany service for individuals 
and conporalions 
The protection of the nightsof-and proper 
cooperation withthe Members of the Bar 
are fundamental elements of the policy 
ofourx Trust Department 


Jrksoniille, Horida Vice Pucsidentand Trust Officer 
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The Annotator 


THE LAWYER PROFITS BY HIS 
EFFORTS 


I. HE HAS A COMPLETE LIBRARY CONSIST- 
ING of many thousands of volumes at his disposal. 


Il. HE MAKES YOUR ENTIRE SEARCH. The 
author of the AMERICAN LAW REPORT ANNO- 
TATION (the A.L.R. kind), when assigned a point 
of law, searches out every possible source of infor- 
mation on the subject, collecting all cases in point. 


Ill. HE PROVIDES CERTAINTY OF EXHAUSTIVE 
AND THOROUGH COVERAGE. With all of the 
authorities before him he appraises each case with 
the mind of an expert in order that he may show its 
exact bearing on the subject. 


IV. HE FURNISHES YOU A PRE-PREPARED 
BRIEF. By utilizing his experience as an expert 
legal author he draws from the cases the rules and 
applications, and when there are various views he 
gives you the benefit of wise editorial comment 
thereby avoiding case confusion from which the in- 
dividual briefer often suffers. 


V. HE HELPS YOU AVOID THE DRUDGERY OF 
SEARCH. The A.L.R. owner with over 12,000 of 
these carefully prepared annotations is saved many 
hours of search and briefing time. 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Reehester. New York 


BANCROFT-WHITNEY COMPANY 
San Franciseo. California 
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Ne matter what part ef Florida yeu’re planning 

te wisit ... ne matter how much or how little & 
yow’re planning to spend... “COLLIER” is the 
ene mame te remember!—Collier chain of hotels. 


Year Round Hotels 
TAMPA TERRACE 
and FLORIDAN 
Tampa 
LAKELAND 
TERRACE 
Lakeland 
DIXIE COURT 
W. Palm Beach 


Seasonal Hotels 


Opea Dec. Ist---Apr. 10th 


ROYAL WORTH 
W. Palm Beach 


MANATEE RIVER 
Bradenton 


SARASOTA 
TERRACE 
Sarasota 


CHARLOTTE 
HARBOR 
Punta Gorda 


GASPARILLA INN 
Boca Grande 
EVERGLADES INN 
Everglades 
USEPPA INN 
Useppa Island 


LAKELAND 


TAMPA 

BRADENTON 


SARASOTA 


GORDA 


USEPPA ISLAND 


} 


W. PALM BEACH 


EVERGLADES 


\\ 


For sportsmen, for motorists, for leisure-seekers, for 
season residents or two-week vacationists . . . Collier 
hotels provide a warm and friendly Florida welcome! 


Apply te TRAVEL AGENT or address individual hotel managers ee 


COLLIER FLORIDA COAST HOTELS 


HOTEL TAMPA TERRACE 745 FIFTH AVENUB 
TAMPA, FLA, NEW YORK, ¥. 
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The GEORGE WASHINGTON 
300 Rooms with Shower and Bath 
100% Air Conditioned With Optional Use 


The Wonder Hotel of the South, Radio and every 
known facility for first class operation 


GARAGE in direct connection with lobby 


he MAYFLOWER 
300 Rooms with Bath and Shower 

100% Air Conditioned With Optional Use 

‘amed for its hospitality and favored alike 

by Winter Visitors and Commercial Travelers 


The FLAGLER 
125 Rooms « « « « « Baths 


You'll be pleased with its convenience, com- E 
fort and service. Moderate prices preveil- 


GARAGE directly connected. 


Leland S. Turner - Manager 


Wes! PALM. SEACH 


The GEORGE 
WASHINGTON 


200 Rooms with Bath and Showers 


Open all the Year * Radio and every 
modern convenience and service for 


We Reasonable Rates Posted in Every Room 


FLORIDA 
shoo 
AS 
Jemes A. Driver - Manager 
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John M. Elliott 


Florida Representative 


ATLANTA, GEORGIA 
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